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CONSIDERATION AND VALUE IN NEGOTIABLE 
INJRUMENTS 


“A consideration of some sort or other is so absolutely necessary 
to the formation of a contract that a nudum pactum or agreement 
to do or pay something on one side, without compensation on the 
other, is totally void at law; and a man cannot be compelled to per- 
form it . . . But if a man enters into a voluntary bond, or gives a 
promissory note, he shall not be allowed to aver the want of consider- 
ation in order to evade payment for every bond, from the solem- 
nity of the instrument, and every note, from the subscription of the 
drawer, carries with it an internal evidence of good consideration.”* 

That the foregoing excerpt from Blackstone is a correct statement 
of the early law of bills and notes in so far as it relates to the re- 
quirement of consideration seems to have been the opinion of several 
learned writers on the subject.2, There is some judicial support for 





42 Blackstone Comm. 445, 446. 

It is frequently stated in the books that as between the immediate parties to 
a bill or note a consideration is necessary to the validity of the obligation. This 
notion, it is submitted, is erroneous upon principle and also upon the authorities 
for although it must be conceded that the courts have sanctioned the defense of 
ab of ideration in certain cases, these decisions should be regarded as 
anomolous exceptions to the rule that a bill, being in the nature of a specialty, 
is obligatory without a consideration, rather than as illustrations of the op- 
posite doctrine, that a bill, being a simple contract, requires a consideration to 
support it.” James Barr Ames, Cases oN Bitts & Norges, Vol. II page 876. “It 
has been said that every contract not under seal requires consideration to sup- 
port it, and this is strictly true as to contracts of common-law origin; but there 
are certain contracts which owe their validity, in England and in this country, 
to the custom of merchants; which had their origin in countries governed by 
the civil law, and to which, therefore, the common law is wholly foreign. To 
this class of contracts belong bills of exchange and policies of insurance; and 
promissory notes are placed by statute on the same footing with bills of ex- 
change. That these contracts are binding by their own force, and therefore do not 
require any consideration, is very clear upon principle. It must be confessed, 
however, that the generally received opinion among lawyers is otherwise, and 
that this opinion has generally found expression in the later judicial decisions 
whenever the question has been directly raised. It can easily be shown 
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the position and a considerable dearth of authority to support the 
opposite view.* In support of this view it is pointed out that ne- 
gotiable instruments are the creatures of the law merchant—not the 
common law—and that the law merchant was international in its 
scope and continental in its origin. Since consideration was not a 
requisite of contract under the civil law and since further the law 
of negotiable paper antedates the enforcement at common law of 
contracts other than specialties and those resulting in the formation 
of a debt, the conclusion is that consideration was unnecessary.‘ 
This seems to have been the view of Lord Holt,® and statements of 
the early writers on the Lex Mercatoria referring to bills as special- 
ties may be some evidence that consideration may not have been 
necessary. It is also pointed out by Dean Ames that in numerous 
situations the validity of negotiable paper has been sustained in the 
absence of what would be sufficient consideration at common law.’ 
In support of this Dean Ames cites the cases of an instrument given 
in payment of an antecedent debt, or for accommodation, for void or 
lapsed claims and for a consideration moving from a stranger® 
in all of which the instrument was treated as valid in spite of the 
fact that no consideration sufficient to support a contract at com- 
mon law was present. 





whenever, that this opinion is irreconcilable with the nature of these contracts 
even when judged by our law, still more when judged by the custom of mer- 
chants, and that the decisions by which it is supported, if they cannot be pro- 
nounced erroneous, must at least be deemed anomolous .... much of the error 
and confusion which pervade the subject of consideration had their origin in 
vain attempts to find a consideration where none was necessary, and where there 
was none in fact.” C. C. Langdell, Summary oF THE Law or ConTRACTS, p. 62. 

**“Now we do not admit, that, when one voluntarily makes a written promise 
to another to pay a sum of money, the promise can be avoided merely by show- 
ing that there was no legal and valuable consideration subsisting at the time, any 
more than, if he actually paid over the amount of the note, he can recover it 
back again, because he repents of his generosity. . . We are satisfied that none of 
the decisions respecting the avoidance of notes or other written promises for 
want of consideration are impeached by our decision in this case. A careful 
examination will discover that in all these cases the ground taken in defense is, 
not that there was originally no consideration, contrary to the express admis- 
sion of the promissor, but that the consideration had failed, or that it rested 
in mistake or misapprehension; what the parties supposed to be a consideration 
turning out in fact to be none.” Bowers v. Hurd, 10 Mass. 427. 

*3 Street, FounpaTIons oF Lecat Liasinity 383. 

‘Buller v. Crips, 6 Mod. 29. Lord Holt, in the course of a decision holding that 
a promissory was not a negotiable instrument within the custom of merchants; 
“To allow such a note to carry a lien within were to turn a piece of paper, 
which is in law but evidence of a parol contract, into a specialty; .. .” 

®3 Street Founpations oF Lecar Liapitity 384. 

72 Ames, Cases oN Bits & Notes 876. 

*2 Ames, Cases ON Bitts & Notes 876. 
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In answer to this it has been pointed out that all the early bills of 
exchange do, and according to at least one of the early writers must 
show some lawful consideration on the face of the instrument.® 

There is no reason, in the nature of things, why mercantile cus- 
tom might not have sustained bills that were unsupported by any con- 
sideration. In fact there is little likelihood that either the merchant or 
the merchant court spent much time worrying over theories of con- 
sideration. Bills of exchange were useful in promoting certain 
equally useful business transactions. In so far as they were use- 
ful, they were probably held valid and binding for practical rea- 
sons and without resorting to theories of value or consideration. 
Most of the transactions in which bills were used, however, in- 
volved the payment of money, the delivery of goods, or the grant- 
ing of credit and hence it is probable that in most of the early 
cases there actually was sufficient consideration according to com- 
mon law standards. Where there was no such consideration, the 
validity of the instrument was frequently sustained in spite of the 
absence of consideration and for the practical reason that the partic- 
ular transaction was useful in a business sense and that the instru- 
ment was useful in carrying out the transaction. This may account 
for the fact that the content of the term consideration as that term 
relates to negotiable instruments, is not identical with the same term 
in its relation to simple contracts. If it is true that consideration 
in a strict common-law sense is and always was a requisite of a 
negotiable instrument, then the validity of many negotiable in- 
struments which are treated as perfectly valid and enforcible could 
not be sustained. The truth seems to be that while most instru- 
ments valid under mercantile custom were actually supported by 
sufficient consideration, as that term is used with respect to simple 
contracts, at common law, many were not. This situation pre- 
sented to the common law courts several alternatives. A strict 
common law consideration could be required, which would invalidate 
all instruments failing to meet the requirements. Negotiable instru- 
ments could be treated as specialties and no consideration required, 
which would probably result in sustaining purely gratuitous promises, 
wholly unrelated to any business transaction and unenforcible by the 
law merchant. Consideration could be treated as a requisite, subject to 
certain established exceptions or it could be treated as a requisite and 





*Street, Founpations oF Lecat LiaBiLity 384. 
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the term enlarged in its application to negotiable instruments so as 
to include the exceptional cases. The latter course, and the most 
conservative, seems to have been the choice of the courts. What- 
ever may be the merits of the controversy, it seems now to_ to be 


clear that consideration is a requisite of a negotiable contract : (ex- 
cept where the holder is a holder in due course and except for ac- 
commodation paper in the hands of a holder for value) and it 
seems also to be clear that in several situations the consideration th that 
is said to support a negotiable contract would not be sufficient to 
support a simple contract at common law.’° 

It has been stated that there is some evidence, presented by the 
instruments themselves, and by the early writers on the subject, that 
bills of exchange were required to contain on their face a descrip- 
tion of the transactions on which they were based."! That this is no 
longer a requirement is evidenced by many cases prior to the passage 
of the Negotiable Instruments Law’? and by the Act itself, which 
provides, in section 116.10 that “The validity and negotiable charac- 
ter of an instrument are not affected by the fact that; ~ 
Does not specify the value given, or that any value hes bene given 
therefor.” The reason for the abandonment of the old requirement 
is the adoption of the rule that every negotiable instrument is deemed 
prima facie to have been issued for good consideration.** The policy 





‘There are, however, distinctions both at common law and under the statute 
between negotiable paper and ordinary simple written contracts with reference 
to consideration even between the immediate parties . . .. Further, though any 
consideration sufficient to support a simple contract is also sufficient for a 
promise on negotiable instrument, some things are sufficient to support a promise 
on negotiable paper which are not sufficient consideration for other promises. 
Thus an ordinary oral or written promise to pay an antecedent debt does not 
create a new obligation, but a negotiable instrument is unquestionably supported 
by an agreement to receive it in discharge of an antecedent debt .... Another 
possible distinction from ordinary simple contracts should be notes. Whatever 
may be the rule in regard to such contracts with respect to the person from 
whom consideration must move, there is no doubt that an obligation upen a ne- 
gotiable instrument may be supported by consideration received by the obligor 
from some one other than the obligee, as well as by consideration furnished to 
some one other than the obligor.” 1 Williston on Contracts 225. 

43 Street, Founpations or Lecat Liapinity 384. 

“Hatch v. Trayes, 11 Ad. & El. 702. Board of Trustees v. Sanders, 84 Wis- 
consin, 570; Underhill v. Phillips 10 Hun. (N.Y.) 591. Townsend y. Derby, 3 
Metc. (Mass.) 363. 

*’Lord Denman, J. C. in Hatch v. Trayes, 11 Ad. & El. 702; “But we are of 
the opinion that these words express only what the law must imply, in each 
case, from the nature of the instrument and the relations of the parties appar- 
ent upon it, and that it therefore makes no difference as to this question whether 
the words be or be not inserted.” 
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of giving to negotiable instruments, even between immediate parties, 
a temporarily self proving quality is obviously sound from a busi- 
ness standpoint as tending to promote the use and usefulness of 
such paper and probably goes as far as is necessary in that direction. 
There seems to be no good reason, where the controversy is be- 
tween immediate parties, for treating the instrument as a specialty 
and shutting off all inquiry into the transaction upon which it is 
based. 

The rule that every negotiable instrument is deemed prima facie 


~~ 


to be supported by good consideration implicitly excludes from its ; 


operation non-negotiable instruments. The rule, however, prior to 
the Negotiable Instruments Law, seems to have been extended by 
many cases to non-negotiable instruments, where these instru- 
ments lacked none of the requisites of negotiable paper except 
words of negotiability.‘* Whatever justification there may be for this 
doctrine is probably historical; non-negotiable bills were in use by 
merchants and bankers as devices to avoid the frequent and hazard- 
ous transportation of money, long before any doctrine of negotia- 
bility existed’® and it was perhaps natural for courts to treat the 
non-negotiable bill as something more than a non-negotiable promise 
to pay money.'® Whether this rule has been changed by the Negotia- 
ble Instruments Law is open to question. It has been held by two 
New York cases to have changed the rule, the presumption of con- 
sideration only attaching to negotiable instruments.*7 In Wis- 





“Louisville E. & St. L. R. Co. v. Caldwell 98 Ind. 245; Raubitschek v. Blank, 
80 N. Y. 479. See note containing discussion of questions and review of authori- 
ties on pege 10, Norten on Birrs & Noves (Fourth Edition). 

1*While we now think of bills and notes as negotiable paper it was not until 
long after the document known as a bill of exchange had come into existence that 
negotiable qualities were recognized. When bills first began to be used, at least 
six hundred years ago, it was at a time when means of communication were 
slow, dangeroys and uncertain. Bills were used in order that a debtor could 
at the same time make a remittance and collect a debt due him without the 
hazard and expense of transportation of specie. If a merchant in England could 
pay his creditor on the continent by an order on the merchants debtor there to 
pay the creditor, the object of the use of the bill was accomplished without 
raising any question of negotiability whatever. When Malynes wrote his book 
on the law merchant in 1622, his form for a bill of exchange contained no words 
of negotiability . ... So when modern authorities state unqualifiedly that negotia- 
bility is not essential to the validity of a bill or note, they but state an historic 
fact.”” NON-NEGOTIABLE BitLts AND Notes. Herbert F. Goodrich, 5 Iowa Law But- 
LETIN 65. 

%Mellberg v. Tisher, 24 Wis. 607, Schierl v. Baumel, 75 Wis. 69, 43 N. W. 724. 

“Deyo v. Thompson 53 App. Div. 9, 65 N. Y. Supp. 459; Kinsella v. Lockwood, 
79 Misc. Rep. 619, 140 N. Y. Supp. 513. 
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consin it has simply been held in general terms that the Negotiable 
Instruments Law does not apply to non-negotiable instruments.** 
Such a rule, would not necessarily change the law in jurisdictions 
where non-negotiable paper was held to carry with it a presumption 
of consideration. 

The rule that every instrument is deemed prima facie to be sup- 
ported by good consideration, is, of course, not to be confused with 
rules governing the burden of proof upon this issue. The pre- 
sumption referred to merely excuses the holder temporarily from 
offering evidence of consideration. For the time being, and until 
some evidence of the absence of consideration is offered by the 
defendant, the fact of consideration is sufficiently established by 
proof of the execution of the note. If there is any implication from 
the statement of the presumption, it is that consideration is a condi- 
tion precedent to the validity of the note unless the plaintiff is a 


_ holder in due course, and that being such a condition, the burden of 
proof is upon the plaintiff to establish its presence. In other words, 
| the effect of the presumption is merely to excuse the plaintiff tem- 


porarily from proving a part of his case, not to excuse him from 
carrying the burden of proof when the defendant has met the pre- 
sumption with evidence tending to show the non-existence of the 
fatt presumed. 

Since, in cases where the evidence is so evenly divided that the 
jury is unable to determine a disputed issue, their answer must be 
against the person who has the burden of proof, it is evident that 
the question of burden of proof with respect to consideration is of 
great practical importance and one the determination of which may 
tend to promote or seriously to impair the use and value of negotia- 
ble instruments. Whatever may be the theories applicable to this 
question, it seems clear that the desirable rule from the standpoint 
of business convenience and the promotion of the use of negotiable 
instruments, would put upon the defendant the burden of proving 
want of consideration. In the case of immediate parties, the use of 
such instruments would be greatly enhanced by such a rule and where 
the instrument is in the hands of remote parties other than holders 
in due course, the rule has the additional advantage that it casts 
the burden upon the party who can most conveniently sustain it. 





Westberg v. Chicago Lumber Co., 117 Wis. 589, 94 N. W. 572. Muender v. 
Muender, 182 Wis. 417. 196 N.W. 773. 
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It has been suggested that section 116.29 of the Negotiable In- 
struments Law, does not settle the question of burden of proof. 
This section provides that “Every negotiable instrument is deemed 
prima facie to have been issued for a valuable consideration; and 
every person whose signature appears thereon to have become a 
party thereto for value.” This section merely codifies the law as it 
was established prior to the act and creates the presumption of con- 
sideration heretofore discussed. 

Section 116.33, however, provides that “Absence or failure of 
consideration is a matter of defense as against any person not a 
holder in due course; and partial failure of consideration is a de- 
fense pro tanto, whether the failure is an ascertained or liquidated 
amount or otherwise.” : 

Prior to the enactment of this section, it was generally held that 
the burden of proving consideration was upon the plaintiff; that 
upon the production of evidence tending to show lack of considera- 
tion, the presumption in plaintiff’s favor disappeared, leaving him 
with the burden of proof upon the issue.?® 

It is the general view of writers upon the subject that section 
116.33 has changed the law in this respect.2° This view is based 
largely upon the use in the section of the words “matter of defense.” 
The term “matter of defense” has generally been associated in 
pleading with pleas in confession and avoidance, rather than with 
denials, and hence a “matter of defense” must be pleaded and 
proved by the defendant. The Code, in section 2655, provides ;— 





Best v. Rocky Mountain National Bank 37 Colo. 149, 95 Pac. 1124, Black River 
Savings Bank v. Edwards, 10 Gray (Mass.) 387; Huntington v. Shute 62 N. Y. 
380; Small v. Clewley 61 Me. 155; McCalium v. Driggs 35 Fla. 277; Smith v. 
Kenny 32 Neb. 162, 7 L.A.R. (N.S.) 1035. Thompson v. Thompson, 140 Cal. 
545; 74 Pac. 21 Raubitschek v. Blank 80 N. Y. 78. See 8 C. J. 995 for complete 
list of cases. While it was frequently stated that the general rule prior to the 
Negotiable Instruments Law put the burden of proof on the defendant to show 
want of consideration, the following comment from the case of Hudson vy. Moon, 
42 Utah 377; 134 Pa. 774 is applicable to most of the cases cited for the 
proposition; “There are, however, a number of cases which seemingly hold that 
on a plea of want, failure or illegal consideration the burden of proof is on 
the defendant to prove it (8 Cyc. 225). But on examination of them it will 
be seen that many of them refer only to the burden of evidence, the duty of 
proceeding or going forward and producing or bringing forward evidence in 
support of the proposition of a want of or illegal consideration, and not the 
onus probandi, the necessity of establishing the existence of such fact or pro- 
position by evidence which prponderates to a legalily required extent as against 
all counter evidence.” 

21 Williston on Contracts 225. BraNNAN NEGOTIABLE INSTRUMENTS Law p. 97. 
(Third Edition.) 
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“The answer of the defendant must contain: (1) a general or spe- 
cific denial of each material allegation of the complaint controverted 
by the defendant, or of any knowledge or information thereof suffi- 
cient to form a belief. (2) A statement of any new matter consti- 
tuting a defense or counterclaim,—in ordinary and concise language, 
without repetition.” The section seems quite clearly to divide the 
possible contents of answers in to 1, denials, and 2, matters of 
defense, and the latter term as used in the section plainly refers to 
matter to be pleaded and proved by the defendant. This is in ac- 
cordance with the usual meaning of the term in pleading. 

It may be urged in answer to this that the Negotiable Instruments 
Law is code of a substantive law, and that, unless a contrary in- 
tention appears very clearly, the Act should be treated as stating 
only rules of substantive law. According to this view the section 
116.33 is merely a codification of the rule of substantive law existing 
prior to the Act that want of consideration is available as a defense 
(using defense in a substantive sense) to a defendant sought to be 
charged by one who is not a holder in due course.** This view would 
have more force if it were not for the fact that section 116.63 appears 
to deal with the subject from the standpoint of substantive law. This 
section provides; “In the hands of a holder other than a holder in 
due course, a negotiable instrument is subject to the same defenses 
as if it were non-negotiable . . .” The fact that the foregoing section 
appears sufficiently to deal with the subject in a substantive sense 
together with the fact that matter of defense is usually associated 
with pleas in which the defendant has the burden of proof and the 
the further fact that want of consideration is associated in the sec- 
tion with failure of consideration, in respect to which the burden 
was always on the defendant, all point to the soundness of the con- 
clusion that the Act has cast the burden of proof upon the defendant. 
It may be pointed out, however, that in section 116.64 where the 
subject of burden of proof is dealt with, the term itself is used and 
no doubt is left as to the meaning of the Act. In this section it is 
provided; “Every holder is deemed prima facie to be a holder in 
due course, but when it is shown that the title of any person who has 
negotiated the instrument was defective, the burden is on the holder 
to prove that he or some person under whom he claims acquired the 
title as a holder in due course.” The obvious comment that may 





“Mechanics & Metals Bank v. Termini, 156 N. Y. Supp. 433. 
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be expected from those who oppose the view that the Act has put 
burden of proof upon the defendant, is that it would have been per- 
fectly easy, had that been the intention, to state the rule as clearly as 
it is stated in section 116.64. While the writer believes that the Act 
has put the burden upon the defendant, and that this is the sound 
rule from the standpoint of business convenience, there is enough 
doubt to warrant the prediction that there will not be uniformity of 
construction by the courts.?? 

It is certain, of course, before and after the Act, that want of con- 
sideration is available, in a substantive sense, as a defense, unless the 
instrument is in the hands of a holder in due course.** This state- 
ment does not apply to accommodation parties, who are liable to 
holders for value in spite of the fact that they are generally treated 
as not having received any consideration for their promises. 

It is beyond the scope of this paper to discuss the qualifications of 
a holder for value but it may be of service to call attention to the 
general rule that the formal position of parties upon the paper is not 
necessarily conclusive as to their status as holders in due course. A 
holder in due course is usually remote to the maker of a note, not 
only so far as the face of the paper indicates but also in the sense 
that he has had no contractual relations with the maker which would 
charge him with knowledge of the want of consideration. The payee 
is ordinarily immediate to the maker in both these respects. How- 
ever, the payee may not be immediate to the maker in any but a form- 
al sense and is capable of being a holder in due course. An extreme- 
ly common transaction illustrates this fact. X purchases a draft 
of the Y Bank (drawer) upon the Z bank (drawee) in favor of A, 
as payee, and transmits the draft to A in payment of goods to be 
purchased from A. In spite of his position on the paper, A is not 
immediate to the parties liable thereon, since he has had no contrac- 
tual relations with them out of which defenses available against him 
could arise. He is generally treated as a holder in due course.** 





Burden of proof is upon the plaintiff; Lombard v. Byrne 194 Mass. 236, 
80 N. E. 489; Bringman v. Van Glahn, 71 App. Div. 537, 75 N. Y. Supp. 845; 
Spencer & Co. v. Brown, 143 N. Y. Supp. 994 First Nat. Bank v. Paff, 240 Pa. 
513, 87 Atl. 841. It is pointed out by Mr. Brannan that while some of the cases 
taking this view refer to section 24 (R. S. Wis. 116.29), only two mentioned 
section 28 (R. S. Wis. 116.33) and these two without any extended discussion of 
its effect. Burden of proof is upon defendant. Piner vy. Britain 165 N.C. 401, 
81 S. E. 462. Shaffer v. Bond, 129 Md. 648, 99 Atl. 973. 

Thomas v. Thomas 7 Wis. 476. Holmes v. Webb, 166 Wis. 280; 164 N. W. 1007. 

Matter discussed and authorities reviewed, 1 Wis. Law Review, 421. 
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Two terms, frequently used with respect to negotiable instruments, 
need to be differentiated at this point. They are “value” and “con- 
sideration.” The Act codifies the law prior thereto by providing 
that an accommodation person is liable to a holder “for value” and 
that the giving of “value” is one of the requisites of a holder in due 
course.”*> The fact that “consideration” is a requisite to liability 
except where the instrument is in the hands of a holder in due 
course, has already been discussed. If a holder has given value, he is 
free from the defense that the defendant is an accommodation party 
and if he has the other requisites of a holder in due course the 
defense of want of consideration is not available to any of the per- 
sons sought to be charged by reason of their having made, drawn, 
accepted or indorsed the instrument. [The term consideration, then, 
appears to refer to certain operative facts requisite to the liability of 
parties to instruments, while the term value refers to certain oper- 


‘ative facts, which, alone or with other facts, render the holders of 


instruments free from certain defenses, including that of want of 
consideration,) Thus the maker is relieved from liability in the 
proper case not because he has received no value but because the 
instrument had no consideration and the maker is denied the defense 
of want of consideration as against the holder in due course, not 
because the holder has given consideration, but because, in addi- 
tion to his satisfaction of the other requisites of a holder in due 
course, he has paid value. 

If, however, this is all the distinction there is between the terms 
value and consideration, it is evident that they are terms having the 
same content, referring to similar operative facts and having the 
same requisites. In other words, they are terms meaning the same 
thing, but applied for reasons of convenience to different situations, 
the one to indicate a pre-requisite of contractual liability and the 
other to describe one of the qualifications which vests in certain 
holders, extraordinary rights by virtue of the doctrine of negotia- 
bility. 

There is sufficient evidence, however, to indicate that the terms 
did not mean the same thing prior to the passage of the Negotiable 
Instruments Law, at least in a majority of jurisdictions. The cases 
establishing this difference deal generally with instruments made or 
transferred to holders as collateral security for antecedent debts, the 





**Section 116.34. R. S. Wis. 
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holder giving nothing in return that could be considered either as 
value or consideration at common law, and indeed nothing that could 
come within the natural or usual meanings of either term. 

Assume that X owes Y a debt of $100, due on Aug. 1, 1926, 
Y holds no collateral security for the debt nor did he stipulate for 
any as a part of the agreement which resulted in the creation of 
the debt. Either because of a demand on the part of Y for more 
security, or more probably because of a desire on the part of X to 
evidence his solvency and improve his credit with Y, X indorses to Y 
the promissory note of A, made to X as payee in the sum of $100, 
executed on November 1, 1925 and payable on demand. Y declines 
to give in return any concession to X, such as extension of the due 
date of the debt. Y simply accepts the note of A, for which he has 
literally given nothing and which he had reserved no right to demand, 
and, upon the failure of X to pay the principal obligation when due, 
sues A upon the collateral. Assuming that A has a defense to the 
note as against the payee-indorser X, Y must qualify as a holder in 
due course, and assuming him to have all the other requisites, must 
be a holder for value. 

Assume, however, that X, instead of transferring to Y the note 
of another, executed to Y merely as collateral security, his own 
note payable on demand, and that Y gave no forbearance or ex- 
tension of time to X. Or suppose that a friend of X, without any 
request of X or Y, executed a demand note to Y as collateral for 
the debt of X and without exacting anything on the part of Y in 
the nature of forbearance or other matter of detriment. Neither 


of the collateral notes would be accommodation paper and the ques- vi 


tion, when either is sued on would be whether there was sufficient 
consideration to support the promises, and not whether Y gave 
value. 

In the first illustration given, where the note was transferred to 
Y under conditions that presented the question whether Y was 2 
holder for value, the majority rule prior to the Negotiable Instru- 
ments Law was that he was such a holder.®* In the second situation, 
where the question was whether Y gave consideration, the courts 
prior to the Act held that he had not.?* Since Y gave the same 





*Swift v. Tyson, 16 Pet. 1. Brooklyn Bank v. National Bank of the Republic, 
102 U. S. 14. 

“Coleman v. Foster 112 Ala. 508, 20 So. 398; Bank of Carroltown v. Katting, 
37 Okl. 8, 130 Pac. 144, 44 L.R.A. N. S. 481. 
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thing in both cases, it is apparent that operative facts that would 
qualify Y as a holder for value would not constitute consideration 
and that there is, in this situation, at least, a substantial difference 
between consideration and value. 

It is further evident that the view that the holder in such cases 
has given value results in an expansion of the term value beyond its 
usual or natural meaning. The real reason for the holding is one of 
business convenience. It is, or may be considered a wise business 
policy to protect the holders of such collateral in spite of the fact 
that they have not given value, as this term is usually defined. 
Thus, in Swift v Tyson, Story, J. said; “It is for the benefit and 
convenience of the business world, to give as wide an extent as 
practicable to the credit and circulation of negotiable paper, that it 
may not only pass as security for new purchases and advances, made 
upon the transfer thereof, but also in payment of and as security 
for pre-existing debts. The creditor is thereby enabled to realize or 
to secure his debt, and thus may safely give a prolonged credit, or 
forbear from taking any legal steps to enforce his rights. The 
debtor also has the advantage of making his negotiable securities 
the equivalent value to cash. But establish the opposite conclusion, 
that negotiable paper cannot be applied in payment of or as security 
for pre-existing debts, without letting in all the equities between ori- 
ginal and antecedent parties, and the value and circulation of such 
securities must be essentially diminished, and the debtor, driven to 
the embarassment of making a sale thereof, often at a ruinous dis- 
count, to some third person, and then by circuit to apply the proceeds 
to the payment of his debts. What, indeed, upon such a doctrine. 
would become of that large class of cases, where new notes are given 
by the same or by other parties, by way of renewal or security to 
banks, in lieu of old securities discounted by them, which have ar- 
rived at maturity? Probably more than one-half of all bank tran- 
sactions in our country, as well as those of other countries, are of 
this nature. The doctrine would strike a fatal blow at all discounts 
of negotiable securities for pre-existing debts.”** 

In Brooklyn City & N. R. R. Co. v. National Bank of the Repub- 
lic, Harlan, J. said; “But there is such conflict where the note is 
transferred as collateral security merely, without other circum- 
stances, for a debt previously created. One of the grounds upon 
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which some courts of high authority refuse, in such cases, to apply 
the rule announced in Swift v Tyson, is that transactions of that 
kind are not in the usual and ordinary course of commercial dealings. 
But this objection is not sustained by the recognized usages of the 
commercial world, nor, as we think, by sound reason. The transfer 
of negotiable paper as security for antecedent debts constitutes a 
material and an increasing portion of the commerce of our country. 
Such transactions have become very common in financial circles. 
They have grown out of the necessities of business, and, in these 


days of great commercial activity, they contribute largely to the »? 
benefit and convenience both of debtors and creditors.*® 


The reasons advanced in support of the doctrine seem to be sound 
in substance, and if sound, the only objection to the doctrine in- 
volves a question of terminology. As legal doctrines are expanded 
to meet new needs or remedy old defects, courts are constantly 
faced with the necessity of using old terms with expanded mean- 
ings or else leaving the meanings of the old terms intact and creat- 
ing new exceptions. The law has tended to take the first alterna- 
tive. Whether this is due to a desire to retain an appearance of con- 
sistency with old established rule while actually making substantial 
changes and progress or simply to a conservative habit of mind, is 
immaterial here. The fact is that the courts have generally pre- 
ferred to create “constructive” possessions, or promises, or to raise 
conclusive presumptions, rather than frankly to state that the 
possession, promises or facts conclusively presumed are wholly im- 
material. The more natural holding with respect to instruments 
given for collateral security would be that the holder is to be pro- 
tected in spite of the fact that he has not given value and that this 
exception to the general rule has been created purely for reasons 
of mercantile convenience. Instead, the practice has been to treat ) 
such a person as a holder for value. 4 

That this practice is apt to result in some confusion, is illustrated 
by the decision in the New York case of Grocers’ Bank v Penfield.*° 
While it was the general rule prior to the Negotiable Instruments 
Law that the mere taking for collateral security constituted value, 
New York followed the minority view and from reasons unassail- 
able from a common law viewpoint, held that no value passed, in 
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cases where the holder for value sought also to qualify as a holder 
in due course. The holder has given nothing; the transferror has 
received nothing. The rights of a holder in due course of a ne- 
gotiable instrument being analogous to those of an innocent pur- 
chaser of a chattel for value, he must have suffered some substantial 
detriment before his equities could be treated as equal to those of the 
person asserting a defense or equity of ownership against him.** 

However, when the question was presented to the Court in the 
case of Grocers Bank v. Penfield, cited supra, as to whether a holder 
merely for a collateral of an instrument upon which the 
only defense was its accommodation character, it was held that the 
plaintiff was a holder for value and could recover, although, had the 
defense been fraudulent diversion, or any of the defenses now treated 
by the Negotiable Instruments Law as constituting defective title, 
the holder would have been considered to have given no value. 

This represents an approach to the definition of value from an 
angle that seems erroneous and misleading. A holder, by assumption, 
may take two notes merely as collateral security for a pre-existing 
debt. It would seem clear that he has paid as much or as little value 
for one as he has for the other. According to the New York rule, if 
tthe defense to one note is accommodation and to the other fraud, he 
is a holder for value of the first and not of the second. There may be 
adequate commercial reasons for making a distinction between the 
two cases, for protecting the holder in the one case and denying him 
protection in the other, but it seems erroneous and confusing to make 
the distinction turn on the status of the plaintiff as a holder for 
value, in view of the fact that the value seems equally present (or 
non-existing) in both cases. 

As is indicated in the foregoing paragraph, several jurisdictions, 
among them New York* and Wisconsin, held, contrary to the ma- 
jority view, that the mere taking of an instrument for collateral 
security did not constitute value. In Bowman v. Van Kuren,** the 
court said; “When the note of a third person is transferred bona 
fide, before due as collaterial security, and for value, such in con- 





“Bay v. Coddington, 5 Johns, Ch. 54, 9 Am. Dec. 268. Moore v. Ryder 65 N.Y. 438. 
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sideration of a loan, or a stipulation, express or implied of further 
time to pay a pre-existing debt, or in consideration of a change of 
securities of a pre-existing debt, or the like, the holder of such col- 
lateral will be protected from infirmities affecting the instrument 
before it was so tranferred.** But where a debt is created without 
any stipulation for further security, and the debtor afterward, with- 
out any obligation to do so, voluntarily transfers a negotiable instru- 
ment, to secure the pre-existing debt, and both parties are left, with 
respect to the pre-existing debt, in status quo, no new consideration, 
stipulation for delay, or credit, being given, or right parted with 
by the creditor, he is not the holder of the collateral for value, in 
the usual course of trade, and receives it subject to all the equities 
existing against it, at the time of the transfer.” 

The Negotiable Instruments Law, as it was proposed, and gener- 
ally adopted, provided, in section 25; “Value is any consideration 
sufficient to support a simple contract. An antecedent or pre-ex- 
isting debt constitutes value; and is deemed such whether the instru- 
ment is payable on demand or at a future time.” 

Wisconsin, in the Act as originally adopted, inserted the words 
“discharged, extinguished or extended” after the word “debt” and 
added to the section the following ; “But the indorsement, or delivery 
of negotiable paper as collateral security for a pre-existing debt, 
without other consideration, and not in pursuance of an agreement 
at the time of delivery by the maker does not constitute value.”’* 
These sections clearly preserved for Wisconsin the old rule with 
respect to instruments given for collateral, but in 1917 the section 
was amended to conform to the original draft of the Act and since 
no decisions have been made upon the section as amended, the effect 
of the Negotiable Instruments Law upon the Wisconsin rule is open 
to examination. 

Two questions are presented under section 25 as drafted by the 
commissioners. First, are value and consideration the same thing 
under this section and second, does the mere taking of an instrument 
as collateral security constitute the transferee a holder for value? 





“Dolph v. Rice, 21 Wis. 599. Knox v. Clifford 38 Wis. 651. Union Bank v. 
Jefferson, 101 Wis. 452. 77 N.W. 889. Becker v. Noegel 165 Wis. 73. 160 N.W. 
1055. Weed v. Obbereich 34, 38 Wis. 325. Mack v. Prang, 104 Wis. 1; 79 N.W. 
770. Bang v. Flint 25 Wis. 549. Kellogg v. Fancher 23 Wis. 21. Atkinson vy. 
Davidson 2 P. 48. Johnson vy. Weed Co. 103 Wis. 295, 79 N.W. 276. Bond v. 
Wiltse et al., 12 Wis. 611. Curtis v. Mohr, 18 Wis. 645. 
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If, under this section, value and consideration are interchangeable 
terms, and if the taking for collateral security is not value, then 
the general rule prior to the Act has been repudiated and the Wis- 
consin and New York rule adopted. If, on the other hand, the 
terms are interchangeable but the mere taking for security is to be 
treated as value, the result is not only to repudiate the New York 
rule but to change the general rule outside New York that while the 
taking for collateral security constitutes value, it is not sufficient con- 
sideration for a promise on the instrument. This last follows from 
the second clause of section 25. If consideration and value are the 
same thing under the section, then the second clause, which reads 
“an antecedent or pre-existing debt constitutes value,” may be read 
“an antecedent or pre-existing debt constitutes consideration.” If 
it be further held that an antecedent debt is value in spite of the fact 
that it was taken merely for collateral, then it is also good considera- 
tion for a promise on an instrument. Such a construction is prob- 
ably erroneous. The more natural meaning of the section is that 
value is any consideration sufficient to support a simple contract 
and that, in addition to this, an antecedent debt constitutes value. In 
other words, the term value includes sufficient consideration plus 
something which may not be sufficient consideration—an antecedent 
debt.** 

The next question is whether the law in New York, and a minority 
of jurisdictions has been changed and the majority view adopted that 
a mere taking as collateral security is value. It seems difficult to 
come to any other conclusion without disregarding the second clause 
of section 25. A negotiable instrument can come into relation with 
a pre-existing or antecedent debt in one of three ways. It can be 
taken as absolute or conditional payment of all or a part of the 
debt, or it can be taken as collateral security, with or without ex- 
tension of time or other consideration. The statement of the Act in 
section 25 is merely that a pre-existing or antecedent debt constitutes 
value and the implication is that it constitutes value regardless of 
the manner in which it is dealt with. That such is the natural mean- 
ing is evidenced by the fact that it was thought necessary in Wis- 
consin to add two limiting clauses in order to avoid a change in the 
Wisconsin rule. The last part of the second clause of section 25 is 
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further indicative of an intention to treat the mere taking for collater- 
al as value. “And is deemed such whether the instrument is payable 
on demand or at a future time.” The only materiality that the term 
of a note had in New York and in other jurisdictions following the 
New York rule was to establish an implied agreement to extend 
time on the principal obligation, or to furnish presumptive evidence 
of such an agreement. If the term of an instrument extended past 
the due date of the antecedent debt for which it was given as col- 
lateral security, an agreement on the part of the creditor to extend 
the debt until the due date of the collateral was implied or presumed. 
No such presumption or implication could attach where the collateral 
instrument was payable on demand.** Since, under the act, 
it is immaterial whether the instrument transferred as col- 
lateral be payable on demand or at a _ future time, the 
doctrine of implied forbearance is evidently unnecessary to a 
holding that the transferee takes for value and if more than 
the deposit for security is necessary, the clause itself would be en- 
tirely useless and superfluous. Resort has also been had to section 
116.32 to strengthen the conclusion that the Act intends to make 
the mere taking for collateral a taking for value. Section 116.32 
provides that “Where the holder has a lien on the instrument aris- 
ing either from contract or by implication of law, he is deemed a 
holder for value to the extent of his lien.” This appears to support 
the view suggested although it may be contended that the purpose of 
this section is to regulate the amount of the recovery of a lien-holder 
rather than to decide the question whether he is a holder for value. 
Some color is given to this contention by the fact that “holder” and 
“value” are defined in other sections of the Act and that the limita- 
tion upon the amount of the lien holder’s recovery appears only in 
section 116.32. Under this view it might be contended that the 
question as to whether a lien existed “by contract or implication of 
law” depends upon his status as a holder for value under section 
116.30 (NIL sec. 25). Whatever the soundness of this view, it 
would seem to be immaterial. The conclusion that the mere taking 
of an instrument is collateral needs no support from this section. 

The most effective argument against the construction contended 
for is that section 25 might have been so stated as to leave no room 
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4 
for doubt ; that ,does not clearly provide that the mere taking of 
collateral is value, and hence cannot be held to have changed the rule 
in any jurisdiction which formerly held that such a taking was not 
for value. This appears to have been the view expressed in several 
cases in the Appellate Division of the Supreme Court of New York,** 
but a dictum in a recent case in the Court of Appeals regards the 
section as having changed the New York rule.*® In this case, Pound 
J. said; “Prior to the passage of the Negotiable Instruments Law, 
and from the time of the decision of Coddington v. Bay, 20 Johns, 
637, 11 Am. Dec. 342, it was the law of this state that, in order to 
constitute one a holder for value as indorsee of negotiable paper, 
it was necessary that he should part with some present consideration 
and that mere credit given on an antecedent debt was not such a 
consideration; but the Negotiable Instruments Law (section 51) 
provides that an antecedent or pre-existing debt constitutes value” 
and thus brings the law of this state into harmony with that of the 
United States Supreme Court. Swift v. Tyson, 16 Pet. 1, 10 L. 
Ed. 865, held that the transfer of negotiable paper by indorsement to 
a creditor before maturity, merely as a security for an antecedent 
debt, or in payment thereof, is a transfer for value. The conflicting 
doctrines of the two courts were for many years the subject of ear- 
nest discussion in the courts, and the lack of a uniform rule on the 
subject caused no little confusion. The New York rule was so well 
established that the inertia of Coddington v. Bay carried it along for 
some distance before the external force of the Negotiable Instru- 
ments Law acted upon it. Sutherland v. Mead, 80 App. Div. 103, 
107, 80 N. Y. Supp. 504; Roseman v. Mahoney 86 App. Div. 377, 
378, 83 N. Y. Supp. 749; Crawford’s Annotated Neg. Inst. Law, p. 
63. Even in this court a dictum in Bank of America v. Waydell 
187 N. Y. 115, 120, 79 N. E. 857, reveals the habit of bench and bar 
to look to cases rather than to statutes for principles of commercial 
law until attention is sharply directed to the extent that the move- 
ment for uniformity of laws through legislation has been successful 
in New York and many other states. But it is perfectly clear that 
for the sake of uniformity New York has abrogated the rule which 
has been in force since the year 1822. Melton v. Pensacola Bank 
& Trust Co., 190 Fed. 126, 132, 111 C. C. A. 166. Coddington v. 
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Bay and section 51 of the Negotiable Instruments Law are irrecon- 
cilable in the mind of any candid student in this and other jurisdic- 
tions.” 

Should the matter be presented in Wisconsin, there are even 
stronger reasons for following the view of the court in Kelso v. Ellis. 
Since section 116.30 had added to it upon its passage words clearly 
indicating an adherence to the old Wisconsin (and New York) rule, 
and since these words have been removed by amendment, the legis- 
lative intention is evidently to adopt the majority rule in the interest 
of uniformity. 

The rule that a taking for collateral only, constitutes a transferee 
a holder for value would seem to be a legitimate and desirable ex- 
tension of the usefulness of negotiable instruments as mediums of 
credit. There is nothing in this doctrine inconsistent with the prin- 
ciples of negotiability. The doctrine that a holder in due course 
takes free from equities of ownership, defenses and defects of title is 
not the same as the doctrine that when equities are equal, the legal 
title to a chattel will prevail. This is true regardless of any resem- 
blances between the doctrines. The doctrine of holder in due course 
is an independent doctrine arising out of the custom of merchants 
and having for its purpose the promotion of the use and currency 
of negotiable instruments. It is generally true that purchasers of 
negotiable instruments in the usual course of business give actual 
value in the strictest sense of that term, but they are protected rather 
because they took in the usual course than because they gave value. 
If taking in the usual course of business does not necessarily in- | , 
volve the payment of value, and it seems clear that it does not | 
necessarily involve this, such a holder should also be protected 
whether he gives value, or not. In other words, the giving of value, 
in the strict sense, is only one of the operative facts stamping a tran- | 
saction as being in the usual course of business and while it is com- | 
monly present in such transactions, it is not an absolute essential. 

If the foregoing is true, it follows that value, in the strict sense 
of that term, is not required for the purpose of making the equities 
of the holder equal to those of his adversary because the question of 
equal equities is not involved. It would seem to be impossible, in 
many instances, even to apply the doctrine that title prevails where 
equities are equal. The holder may recover in many instances where 
the defense destroys a condition precedent to the existence of the in- 
strument, such as want of consideration or delivery and where there 
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would seem to be nothing for a title to attach itself to. He is pro- 
tected against conflicting claims of ownership in spite of the fact 
that he may have purchased from a thief, and in spite of the fact that 
had the subject of the theft and purchase been an ordinary chattel 
he would not be considered to have acquired the title and would 
not be protected as an innocent purchaser for value of the chattel. 

The doctrine of holder in due course, as it was developed by the 
custom of merchants was designed to protect purchasers against cer- 
tain defenses and against conflicting claims of ownership, provided 
the transaction of which the purchase is a part is one of the standard 
business dealings which negotiable instruments are useful or essen- 
tial to, and which they were designed to promote. 

It is obvious that one of the commonest uses of negotiable in- 
struments is for collateral security and that large business transac- 
tions depend for their success upon credit obtained by the deposit 
of collateral. While it is usually true that money is loaned or the 
debt renewed in consideration of the deposit of collateral, and most 
subsequent collateral is given in accordance with a previous agree- 
ment to furnish it, it may be advantageous in many situations both 
to transferor and transferee that collateral be furnished without the 
transfer of value in the strict sense by the transferee. The ad- 
vantages of this were recited by Justice Storey in the case of Swift 
v. Tyson, heretofore cited. They seem to have been conceded by 
the New York court where the defense was accommodation.* 
There seems to be no reason for a different holding where the trans- 
feree is attempting to qualify as a holder in due course. 

While it is stated in section 116.30 that value is any considera- 
tion sufficient to support a simple contract and while this would 
seem clearly to mean that value includes everything that would qual- 
ify as sufficient consideration, one exception must be noted. Section 
116.59 provides that “Where the transferee receives notice of any 
infirmity or defect in the title of the person negotiating the same be- 
fore he has paid the full amount agreed to be paid therefor, he will 
be deemed a holder in due course only to the extent of the amount 
theretofore paid by him.” Thus, in spite of the fact that such a 
holder, if he had the other requisites, would seem to be a holder 
for value under section 116.30 as soon as he gave in return for 
the transfer his enforcible promise to pay for the instrument, he is 
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treated under section 116.59 as a holder for value only to the ex- 
tent that this promise was executed at the time he became charge- 
able with notice of any infirmity. Thus holders of paper which ma- 
tures before fully paid for are protected only to the extent of pay- 
ments actually made before maturity. This section has its great- 
est practical application to the cases of instruments discounted with 
banks and the proceeds credited to the transferor’s account. A full 
discussion of the problems arising out of such transactions has al- 
ready appeared in the Review and no further comment will be at- 
tempted here.*t Section 116.59 seems to declare a policy somewhat 
analogous to that dealing with the marshalling of assets. The 
holder being able to save himself from loss either by withholding 
payment for the instrument or by recovering upon it, and his ad- 
versary being able to save his loss only by asserting his defense, 
the holder must choose the method that will not interfere with the 
defense of the maker. 

It has heretofore been noted that an accommodation party is 
usually defined as one whose promise is supported by no considera- 
tion and whose liability depends solely upon the status of the holder 
with respect to the giving of value. There has been some question 
whether the accommodation party should not be treated as having 
signed in consideration for the promise, implied or express, of the 
accommodated party to indemnify him against any loss that he 
might suffer thereby or in consideration of advances or credit given 
the accommodated person by the holder.*2 Whatever the sound- 
ness of these views, the courts have consistently treated the accom- 
modation party as one who has received no consideration, and as 
being liable in spite of that fact to a holder for value.** Section 
116.34 of the Negotiable Instruments Law provides; 

“An accommodation party is one who has signed the instrument 
as maker, drawer, acceptor or indorser, without receiving value 
therefor, and for the purpose of lending his name to some other per- 
son. Such a person is liable on the instrument to a holder for value, 
notwithstanding such holder at the time of taking the instrument, 
knew him to be only an accommodation party.” 

There is little authority on the question whether the term accom- 
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modation paper relates only to situations where the accommodation 
and accommodated persons both appear as parties to the paper. 
In most cases the accommodation and accommodated parties are 
parties to the paper but such authorities as there are appear not 
to impose this as a condition.‘ The Act provides that an accom- 
modation party is one who has signed for the purpose of lending his 
name to another person, the implication being that the accommoda- 
tion person necessarily is and the accommodated person need not be 
a party to the instrument. 

Section 116.34 was criticised by Dean Ames as inaccurate and 
misleading.** “If A gives B $10 to induce B to sign a note for 
$1000 for A’s accommodation, no one would doubt that B would 
be an accommodation party, yet if he is, the above clause is er- 
roneous.” It was pointed out, in reply to this, that the words “With- 
out receiving value therefor” mean without receiving value for the 
bill. Thus the signer in the illustration given by Dean Ames would 
be an accommodatiou party within the section, not having received 
value for the bill, but merely a fee or commission or premium for 
lending his name.*® In the case of Morris County Brick Co., v. 
Austin*® the Court said ;—“It was open to the jury to believe the 
testimony of the defendant that he indorsed the note to enable the 
company to get it discounted, and thereby raise cash out of which 
they would pay his commission. From this it was proper to infer that 
Austin was an accommodation party . . . and this is true notwith- 
standing the language of section 29 of the act, which defines an 
accommodation party as one who has signed the instrument as 
maker, drawer, acceptor or indorser, without receiving value there- 
for. This language has been criticised by Dean Ames 14 Harvarp 
Law Review 248; and if it must be construed to mean that one who 
loans his name to another upon a promissory instrument and re- 
ceives payment for the accommodation loses as to that person the 
right of an accommodation party, it would be subject to very just 
criticism, since such a construction would deprive an accommoda- 





“Cornwall v. Gould, 4 Pick 444. Delaware Co., Trust Co. v. Haser, 199 Pa. 
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tion maker of his rights as against the person accommodated, if he 
has received any consideration, however slight. A careful reading 
of the section shows that this construction is not necessary. The 
words are not ‘without having received value’ but ‘without having 
received value therefor.’ The structure of the sentence is such 
that the last word can only refer to the negotiable instrument itself, 
not to the loan of the name by way of accommodation.” 


The implication from the language of the opinion just quoted is 
that in order for a signer to be treated as an accommodation party, 
his signature must be given under such circumstances as to put 
upon the accommodated person, as between him and the signer, 
the duty of taking up the paper at maturity, and of indemnifying 
the signer if the latter is compelled to pay it. Thus a person who 
executed a note to the creditor of another, voluntarily and without 
any request from the debtor or agreement for indemnity, express 
or implied, would not be an accommodation party. His liability on 
this note would depend on his having received consideration, not 
upon the giving of value by the creditor. If such an instrument 
were given merely as security, it would probably not be treated as 
founded upon sufficient consideration. So the fact that a signe 
received value equal to the face of the instrument in advance of his 
signature would be a circumstance tending to show that he and not 
the person alleged to have been accommodation was to take up the 
paper and that, if he did, he would not have any right of indemnity 
against the person on whose request he signed. On the other hand, 
the fact that the signer received some small percentage of the amount 
of the note as a commission or premium for the use of his name 
would not be inconsistent with an understanding that the person for 
whom he signed would take up the paper or indemnify him. 

The accommodation person is liable to the holder for value of the 
instrument in spite of the fact that the holder knew at the time he 
took the instrument that the signature was for accommodation. This 
is a recognition of the fact that in many, if not in most transac- 
tions involving accommodation signatures the relation of the ac- 
commodation party to the instrument is known by the holder, and 
that frequently the acceptance of the instrument by the holder is 
conditioned upon the securing of such signatures. 


The fact that the knowledge of the holder of the accommodation 
character of signatures to the instrument will not affect his right to 
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a recovery, probably accounts for the fact that the section reads; 
“Such a person is liable on the instrument to a holder for value” 
rather than; “Such a person is liable on the instrument to a holder 
in due course.” It surely cannot have been intended that an ac- 
commodation person was to be liable under all circumstances to a 
holder for value; that a holder for value would take free from 
defenses such as fraud or duress in spite of the fact that he was 
not also a holder in due course. This would be inconsistent with the 
later sections of the act defining the rights of holders in due course 
and specifying the defenses available against persons other than 
holders in due course. The obvious meaning of the section is that 


.no defense based merely upon the accommodation character of a 


signature, is available against a holder for value; that such a holder 
has no need to qualify as a holder in due course for the purpose of 
cutting off this defense. 

An interesting question is presented with respect to overdue ac- 
commendation paper by the Wisconsin case of Marling v. Jones,** 
In this case it was held that the fact that accommodation paper was 
circulated for the first time after maturity did not affect the right 
of the holder for value to hold the accommodation person. It was 
pointed out by the court that the holder need not be a holder in due 
course in order to recover from an accommodation person and that 
since knowledge of the accommodation character of the signer was 
made immaterial by the Negotiable Instruments Law, the overdue 
character of the paper charged the holder with knowledge of a 
wholly immaterial fact—one that could not have affected his right 
to a recovery had he known it before the paper was due and pur- 
chased the paper then. There seems to be no doubt that the practical 
results of the doctrine are unfortunate. The accommodation per- 
son signs with the understanding, express or implied, that the paper 
will be paid at maturity by the person accommodated, and this im- 
plies that the paper will not be circulated for the first time after 
maturity. 

If it may be circulated at any time after the maturity of the 
instrument and until the expiration of the statute of limitations, a 
serious check will be put upon a useful business transaction.*® 

The decision has been defended as a sound construction of the 











138 Wis. 82, 119, N.W. 931, 131 Am. St. Rep. 996. 
*See comment on this case, Brannan, NegotiasLe INstrRUMENTS Law (Third Edi- 
tion) p. 122. 
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Negotiable Instruments Law and perhaps it is.°° It seems to the 
writer, however, that the court erred in its assumption that the de- 
fense to this instrument was merely that of accommodation. There 
would seem to be sufficient ground for holding that the very nature 
of an accommodation transaction precludes authority in anyone to 
negotiate the paper for the first time after maturity. The existence 
of such authority is repugnant to the understanding that is the basis 
for accommodation paper—that it be taken up at maturity by the 
accommodated person. The defense, consequently is not merely ac- 
commodation, but absolute want of authority, amounting probably 
to a transfer in breach of faith and the title of the person negotiat- 
ing the instrument for the first time after maturity would seem to 
be defective under section 116.60. Since one must be a holder in 
due course to take free from defects of title it would seem that the 
holder for value after maturity could not hold the accommodation 
person. Such a view would seem to conform to the common business 
understanding concerning such paper and to declare a sounder policy 
from the standpoint of business convenience. In view of the de- 
cision, accommodation parties should usually insist upon occupying 
positions on the paper either as drawers or indorsers of bills, drafts 
and checks or as indorsers of notes. 


Joun D. WicKHEM. 





Crawford D. Hening, 59 U. or P. Law Review 471. 
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Fraup—To Wuat Extent Fraup May BE PrepIcATED UPoN A BROKEN 
PromisE.—In a recent case the Supreme Court of Minnesota again considered 
the liability for fraud of a person making a promise with no intention to 
perform. In Roman v. Lorrence, — Minn. — 202 N.W. 707, it was held that 
the plaintiff, claiming to rescind for fraud, could recover the value of a lot and 
$200 cash paid in an exchange made upon a fraudulent promise, not intended to 
be kept, that the property received in exchange would be sold by the defendants 
for the plaintiff at a profit within thirty days, and that failing to do so, they 
would give him back his house and lot. This doctrine is well established in 
Minnesota. Albitz v. Minneapolis & Pacific Ry. Co., 40 Minn. 476, 42 N.W. 
394; McElrath v. Electric Investment Co., 114 Minn. 358, 131 N.W. 370; 
Shaeffer v. Rust, 118 Minn. 174, 136 N.W. 754; Cox v. Edwards, 120 Minn. 
512, 139 N.W. 1070; Holmes v. Wilkes, 130 Minn. 170, 153 N.W. 308; 
Hanson vy. Daniel Hayes Co., 152 Minn. 222, 188 N.W. 317. 

Probably it is now generally held that fraud may be predicated on a promise 
accompanied by a present intention not to perform it, made for the purpose 
of deceiving the promisee and inducing him to act where otherwise he would 
not have acted, to his damage, 12 R. C. L. 261. Recent cases so holding are: 
Knutson v. Domestic Utilities Mfg. Co., 264 Fed. 470; Deyo v. Hudson, 161 
N. Y. S. 494; Cerny v. Paxton & Gallagher Co., 78 Neb. 134, 110 N.W. 882, 
10 L. R. A. (N.S.) 640; Planters Bank & Trust Co. v. Yelverton, 185 N. Car. 
314, 117 S.E. 299; Foster v. Devine, ——N. D.—, 199 N.W. 1017. The 
history of this doctrine is somewhat obscure. The statement most often 
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quoted to sustain it is taken from the decision of Bowen, L. J., In Edgington 
v. Fitzmaurice, Law Reports, 29 Chancery Division, 459: “There must be a 
misstatement of an existing fact; but the state of a man’s mind is as much 
a fact as the state of his digestion. It is true that it is very difficult to 
prove what the state of a man’s mind at a particular time is, but if it can 
be ascertained it is as much a fact as anything else. A misrepresentation as 
to the state of a man’s mind is, therefore, a misstatement of fact.” Bowen 
was one of the greatest masters of phraseology in the history of the English 
courts, and his terse statement of the proposition has probably had a great 
deal of influence in shaping the law on this subject. The gist of the fraud, 
in these cases, is not the breach of the agreement to perform, but the fraudu- 
lent intent of the promisor and the false representation of an existing inten- 
tion to perform, where such intent is, in fact, non-existent. Foster v. Devine, 
— N.D. —, 199 N.W. 1017, Rogers v. Harris, 76 Okla. 215, 184 Pac. 
459. It seems to be a universal rule that a broken promise alone is not 
sufficient foundation for an action for fraud. Ross v. Reynolds, 112 Me. 223, 
91 Atl. 952; Miller v. Belville, —— Vt. ——, 126 Atl. 590; De Pugh v. Frazier, 
167 Ia. 742, 149 N.W. 854; Wabash R. R, Co. v. Grate, 53 Ind. App. 583, 
102 N.E. 155. Evidence of a broken promise is not even enough to establish 
z prima facie case of fraud. Baker v. Allen, 68 Colo. 59, 189 Pac. 4; Seelye 
& Brown v. Journal Co. of Troy, 224 Mich. 481, 195 N.W. 69; Sullivan v. 
Gaul, Ia. , 200 N.W. 12. 


Some courts, however, hold that fraud cannot be predicated upon a mere 
promise even though accompanied by a present intention not to perform it, 
on the ground that even under such circumstances the promise is not a 
misrepresentation of an existing fact, and that there is a mere unexecuted 
intention, which does not constitute fraud, 12 R. C. L. 262, Ingersoll v. 
Brown & Co., 205 Ill. App. 537; Carter v. Orne, 112 Me. 365, 92 Atl. 289. 
The following cases seem to be decided upon the same theory: Irwin v. 
Wolcott, 183 Mich. 92, 149 N.W. 1035; Bryon v. Louisville & N. R. Co., 292 
Mo. 535, 238 S.W. 484. But even some of these jurisdictions make an 
exception where the promisor has, or professes to have superior knowledge, 
holding that promises as to what will result in the future, when made by 
one professing to have superior knowledge based on experience, are, in 
effect, false representations of existing conditions and support allegations of 
fraud. Wendell v. Ozark Orchard Co., —— Mo. ——, 200 S.W. 747; Seimer 
v. James Dickinson Farm Mortgage Co., 299 Fed. 651. In Albee v. La Roux, 
122 Me. 273, 119 Atl. 626, the Maine Supreme Court drew a distinction be- 
tween the term fraud, and the specific term deceit or fraudulent representation. 
Here the action was one for deceit. The defendant bought logs from the 
plaintiff, promising to pay for them at a future time, and the declaration 
alleged that he never intended to pay for them. On appeal from a judgment 
for the defendant, the court stated that if, at the time of the purchase of 
goods, there is an intent never to pay for them, the sale may be avoided for 
fraud, “although no false and fraudulent representations are made by the 
purchaser.” But although such facts are deemed sufficient fraud to avoid the 
sale, the court held they were insufficient to support the charge of false and 
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fraudulent representations, because a broken promise cannot supply the neces- 
sary elements; to sustain such an action, the representations, if material and 
false; must be some existing facts. 

In Equity the general rule that fraud cannot be predicated upon a broken 
promise is somewhat relaxed. Rogers v. Salmon, 8 Paige Ch. (N. Y.) 559; 
Daniel v. Daniel, 190 Ky. 210, 226 S.W. 1070. In Rogers v. Salmon, supra, 
the owners of a village plat induced the complainant to purchase lots therein 
at an exhorbitant price, promising to build a dock upon a part of their 
property and to make other improvements, The owners afterwards abandoned 
the intention of building the dock and making the improvements, and the 
complainant was allowed to have relief against the payment of the residue of 
the purchase price on the ground of fraud. Apparently no court has gone 
further than this. In accord with this view is Danicls v. Daniels, supra, but 
Lawrence v. Mahoney, 145 Ark. 310, 225 S.W. 340 reaches a different con- 
clusion, holding in an action to set aside certain oil and gas leases, that an 
action for fraud did not lie for a failure on the part of the promisor to 
perform a promise made by him to do something in the future which he did 
not intend to do, and subsequently refused to do, although the promisee 
had acted in reliance on such promise. 

Ir Wisconsin the question does not appear to be settled. It has been held 
several times that a mere promise to perform an act in the future, though 
broken, does not constitute fraud. Morrison v. Koch, 32 Wis. 254; Patterson 
v. Wright, 64 Wis. 289, 25 N.W. 10; Sheldon v. Davidson, 85 Wis. 138, 55 
N.W. 161; Horton v. Lee, 106 Wis. 442, 82 N.W. 360; Jones Music Co. v. 
Bridge, 134 Wis. 510, 114 N.W. 1108; Gauthier v. Ry., 176 Wis. 245, 186 
N.W. 619. Tufts v. Weinfeld, 88 Wis. 647, 60 N.W. 992, tends to support 
the view that fraud cannot be predicated upon a promise made with intent to 
ceceive. In that case a manufacturer’s agent, as an inducement to the giving 
of an order for a soda-water fountain, promised orally that he would not sell 
any fountain of that make to any one else on the same street, and the vendee 
relied on that promise. As a matter of fact the agent intended to break the 
promise and did break it. The vendee attempted to rescind, but the court 
held that there was not such a fraud or false representation as would entitle 
the vendees to rescind or cancel the order. In the more recent case of 
Jeleniewski v. Eck, 175 Wis. 497, 185 N.W. 540, the court again considered 
the question, but refused to decide it, disposing of the case on a question of 
pleading and ordering it to be remanded and tried as a contract action. The 
most recent Wisconsin case on this point is Leger v. Tyler, —— Wis. —, 
199 N.W. 149. There the complaint stated that the plaintiff was induced to 
exchange property on the strength of the false and fraudulent representa- 
tions of the defendants that they had a buyer for the property received and 
were sure to sell it. A demurrer to the complaint was sustained, the court 
holding that the representation that the defendant would obtain in the future 
a purchaser for the property acquired by the plaintiff in the exchange was 
not an assertion upon which the plaintiff could predicate an action for fraud. 
Perhaps the question must be considered as still open in Wisconsin, with a 
probability that when it does arise it will be held that a promise made with a 
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present intention not to perform is not a sufficient foundation on which to 
ground an action for deceit. 
Haroip J. Sporer. 


JupGMENTs FounpEpD Upon UNCONSTITUTIONAL STATUTES AS RES JUDICATA. 
—lIn a recent Iowa case, Security Savings Bank v, Connell, —— Iowa ——, 200 
N.W. 8, the question was raised as to whether a judgment based upon an un- 
constitutional statute was res judicata. The Iowa legislature had enacted 
a statute which provided that, in determining the assessed valuation of bank 
stock for taxation, the amount of Liberty bonds and War Savings stamps 
actually owned by the bank should be deducted. In two actions between the 
Security Savings Bank and the taxing officials judgments were entered holding 
that the bank was entitled to the deduction as provided by the statute. After- 
wards in a case between other parties, the Iowa supreme court held the 
statute unconstitutional. Another action was thereafter brought by the bank 
setting up the same claim to a right of deduction from a subsequent tax and 
the bank pleaded the two former judgments as res judicata. The court held 
that, although ordinarily such judgments would be res judicata, they were not 
so here because based upon an unconstitutional statute which rendered the 
former judgments void. 

There seems to be scarcely any direct authority on the question raised by 
the Iowa case, but there are three cases which pass upon such question. Of 
these three cases, Inter Ocean Cabinet Co. v. McLaughlin, 169 Ill. App. 559. 
is in accord with the principal case while Buchanan v. Knoxville & Ohio 
Raitroad Co., 71 Fed. 324, 18 C. C. A. 122, and City of Phi'adelphia v. Ridge 
Ave. Passenger Ry. Co., 142 Pa. St. 484, 24 Am. St. Rep. 512, 21 Atl. 982, 
are contra. In Inter Occan Cabinet Co. v. McLaughlin the court merely as- 
sumed that the former proceedings were not res judicata because based upon 
an unconstitutional statute, and the decision furnishes no reasons or authorities 
in support of such doctrine. The case of Buchanan v. Knoxville & Ohio 
Railroad Co. held that a former decree was res judicata even though entered 
under authority of a statute which may have been inoperative under a new 
state constitution. The Pennsylvania court, in the case cited above, declared 
the following: “The former judgment is absolutely conclusive upon the 
parties, as to the cause of action involved in it, although the statute upon 
which the proceedings were taken was not constitutional; that judgment can 
only be impeached collaterally for fraud or want of jurisdiction.” Unfor- 
tunately this quotation from the Pennsylvania case is only a dictum, for the 
court found that the former judgment was not res judicata because the cause 
of action was different in the second case from what it was in the former 
one. 

An examination of the decisions bearing on the question of the conclusive- 
ness of judgments discloses several established principles governing the 
doctrine of res judicata which are generally accepted: For example, a judg- 
ment rendered by a court not having jurisdiction of the subject-matter or of 
the person is void and not res judicata: Zalesky v. Iowa State Insurance Co., 


102 Ia. 512, 70 N.W. 187; Lewis v. Lewis, 196 Ky. 701, 245 S.W. 509; 
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Quaker Realty Co. v. Maier-Watt Realty Co., 134 La. 1030, 64 So. 897; 
Royal Neighbors of America v. Fletcher, 99 Okla. 297, 227 Pac. 426; In re 
Christensen’s Estate, 17 Utah 412, 41 L. R. A. 504, 70 Am. St. Rep. 794, 53 
Pac. 1003. Likewise judgments obtained by fraud have been held in a few 
cases not to be res judicata: Hallack v. Loft, 19 Colo. 74, 34 Pac. 568; Ferrall 
v. Bradford, 2 Fla. 508, 50 Am. Dec. 293; Mount v. Scholes, 120 Ill. 394, 11 
N.E. 401. However, a judgment is conclusive and res judicata even though 
based upon an erroneous view or mistake of the law, and cannot be attacked 
collaterally: Marin v. Augedahl, 247 U. S. 142, 38 S. Ct. Rep. 452, 62 L. Ed. 
1038; American Express Co. v. Mullins, 212 U. S. 311, 29 S. Ct. Rep. 381, 53 
L. Ed. 525, 15 Ann. Cas. 536; People v. Holladay, 93 Cal. 241, 27 Am. St. 
Rep. 186, 29 Pac. 54; McCrillis v. Harrison County, 63 Ia. 592, 19 N.W. 697; 
Cain v. Insurance Co., 123 Ky. 59, 124 Am. St. Rep. 313, 93 S.W. 622; 
Dennis v. Kelly, 81 Okla. 155, 197 Pac. 442; Mueller v. Derwae, 175 Wis. 
580, 185 N.W. 202. This last mentioned principle is well illustrated in the 
recent case of United States v. Moser, 266 U. S. 236, 45 S. Ct. Rep. 66, 69 
L. Ed. 73. In that case Moser, in a previous action, had obtained a judgment 
holding that he was entitled to a certain salary after he had retired as an 
officer of the navy under a certain statute. Subsequently, in another action 
brought by a different claimant, the Supreme Court, because of a statute to 
which its attention had not been called in Moser’s action, held that the statute 
under which Moser recovered had no application to persons in his position. 
The Court, in a second action by Moser for a subsequent installment of his 
salary, held that the previous judgment which he had obtained was res 
judicata as to his right to recover the salary claimed, even though such 
judgment was based upon an error of law. 

The Iowa court cites three cases in support of its decision in the principal 
case, which hold that judgments and decrees rendered in the course of 
judicial proceedings under unconstitutional statutes are void: Jnternaticnal 
Harvester Co. v. Commonwealth, 170 Ky. 41, L. R. A. 1918 D 1004, 185 S.W. 
102 (judgment of conviction for violating an unconstitutional penal statute 
held void) ; In re Fourth Drainage District, 34 La. Ann. 97 (judgment render- 
ed under an unconstitutional default judgment statute held void); Barton v. 
State, 89 Tex. Cr. Rep. 387, 230 S.W. 989 (judgment finding a person a 
lunatic under a statute, later declared unconstitutional, is held void). A 
note in L. R. A. 1918 D 1007 cites a long list of cases, inc‘uding Servonitz v. 
State, 133 Wis. 231, 126 Am. St. Rep. 955, 113 N.W. 277, as holding the 
following: “It is well settled law that, where a person is restrained in his 
liberty by virtue of a criminal proceeding based upon an invalid statute or 
ordinance, the validity of such ordinance or statute will be inquired into in a 
collateral proceeding, usually by habeas corpus.” 

Justice Marshall in Servonitz v. State, supra, states, as the rezson why a 
criminal conviction founded upon an unconstitutional statute is void and can 
be collaterally atacked in habeas corpus, that the court rendering such judg- 
ment of conviction had no jurisdiction of the person or subject matter in the 
prosecution. The jurisdiction which the court obtains over the subject matter 
in a prosecution founded upon a criminal statute arises by reason of such 
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statute, and, if such statute is unconstitutional and void, the court is without 
jurisdiction to render a decree of conviction. Therefore the cases such as 
International Harvester Co. v. Commonwealth, supra, permitting collateral 
attack to be made upon judgments of conviction obtained in criminal prosecu- 
tions founded upon unconstitutional statutes are not authority for the holding 
in the principal case, for, under the facts in the principal case, the jurisdiction 
of the court rendering the judgment, which is now claimed to be res judicata, 
is not affected by the unconstitutionality of the statute there involved. The 
cases of In re Fourth Drainage District, supra, and Barton v. State, supra, 
cited in the principal case, can also be explained on this same basis, viz., that 
the unconstitutionality of the statutes therein involved affected the jurisdic- 
tion of the courts rendering judgments under authority of such statutes. 

To sustain the conclusion which it reaches in the principal case, the 
lowa court also cites several cases which hold that a prior judgment is not 
res judicata in a subsequent suit where, in the meantime, the legal situation 
has changed: Utter v. Franklin, 172 U.S. 416, 19 S. Ct. Rep. 183, 43 L. Ed. 
498; Steele Co. v. Erskine, 98 Fed. 215, 39 C. C. A. 173; City of Newport 
v. Masonic Temple Ass’n., 103 Ky. 592, 45 S.W. 881; Guilford v. Tel. Co., 
59 Minn. 332, 50 Am. St. Rep. 407, 61 N.W. 324. Steele County v. Erskine, 
supra, affords a good illustration of such principle. In that case a judgment, 
in an action against a county on a contract, adjudging the contract invalid for 
want of authority to make it, was held not to be a bar to a subsequent suit 
on the same contract after it had been legalized by a curative act of the 
legislature. The fallacy, in citing this type of cases to sustain the decision 
in the principal case, lies in the fact that in the principal case there was no 
change in the legal situation. The holding of a statute unconstitutional by 
a judical decision, after previous decisions have upheld the statute, does not 
change the legal situation from what it was prior to such decision. Justice 
Miller states the orthodox legal view of this matter when, in his dissenting 
opinion in Gelpcke v. Dubuque, 1 Wall. 175, 17 L. Ed. 520, he declared, “I 
understand the doctrine to be in such cases, not that the law is changed, but 
that it was always the same as expounded by the ‘ater decision, and that the 
former decision was not, and never had been, the law, and is overruled for 
that very reason.” To the same effect, see Salmond’s Jurisprudence, 3rd Ed., 
p. 171. But the rights of the parties to the former action are nevertheless 
fixed by the judgment therein. 


The doctrine, that a judgment or decree founded upon a mistake or error 
of law is nevertheless res judicata, has been enunciated by the United States 
Supreme Court and other courts so often, and has been so universally ac- 
cepted, that it seems difficult to sustain the decision in the principal case. 
Logically it is hard to distinguish between a judgment founded upon a mis- 
take of law as to the constitutionality of a statute, where the court rendering 
the decision has jurisdiction over the person or subject matter independent of 
such statute, and a judgment founded upon some other type of mistake of 
law. 


Georce R. Currie. 
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MUNICIPAL CorPORATIONS, CONSTITUTIONAL Dest Limit, CoTERMINOUS 
BounpariEs.—In Lippert v. School Dist. No. 4, Village of Shorewood, et al 
— Wis. ——, 203 N.W. 940, a taxpayer sued to enjoin an issue of school 
bonds on the ground that the bond issue would exceed the constitutional debt 
limit of the school district. The boundaries of the school district and of the 
village were coincident ; and the issue of the case was whether the indebtedness 
of the two coterminous muncipalities should be added in determining the con- 
stitutional limit of one. The court quoted the constitutional provision: Art. XI, 
Sec. 3, “No county, city, town, village, school district, or other municipal 
corporation, shall be allowed to become indebted in any matter or for any 
purpose to any amount, including existing indebtedness in the aggregate ex- 
ceeding five per cent,” etc. The court also quotel Wisconsin Stat. 67.03, 
Subd. 2: “The amount so limited includes such indebtedness only as has been 
or may be incurred independently by a municipality for its own separate 
purposes; and does not include any indebtedness, in whole or in part, that has 
been or may be incurred independently by any other muncipality for its own 
separate purposes, even though the territory and taxable property of either 
municipality constitutes the whole or a part of the territory and taxable 
property of the other.” The court said: “Each municipality mentioned in the 
Constitution is authorized to borrow up to the limit of its indebtedness, not 
to that of its and another municipality’s indebtedness. Each municipality is 
a separate entity, qualified to borrow, and is separately liable for its indebted- 
ness.” 

The case seems obvious. It does not, however, consider the possible evasion 
of the constitution by the organization of a multiplicity of municipalities, 
one superimposed upon another, and all with practically coterminous boundaries ; 
or especially by the multiplication of quasi and sham municipalities. 

In 19 R. C. L. 987, the answer is stated thusly: “It sometimes happens 
that there are two governmental bodies exercising different public functions 
within precisely the same boundaries, as when the boundaries of a city are 
coincident with those of a county, or of a school district. In such cases if 
each such body is a distinct and independent corporation, its indebtedness 
should be reckoned separately, but if one of the bodies is not a separate 
corporation, but merely a board or department of the other, its indebtedness 
must be included as part of the indebtedness of the corporation.” But this 
conclusion seems hardly justified by the cases on the subject. In State ex rel. 
Marinette, T. and W. R. R. Co., v. Tomahawk, 96 Wis. 73, 71 N.W. 86, 
cited and approved in Lippert v. School Dist., supra, it was held that in 
calculating the debt limit of a newly incorporated city, the debts of an old 
school district in which the new city lay, should be excluded until such debts 
had been apportioned and assigned by law. (State debts are, of course, never 
added proportionately to the indebtedness of municipalities. Dean v. Madison, 
7 Wis. 688.) In Board of Commissioners of Switzerland County v. Reeves 
et al., 148 Ind. 467, 46 N.E. 995, the court held that bonds issued by the 
county for the construction of roads in a particular township, should not be 
considered as debts of that township. However, Judge McCabe, writing the 

























~e 


ee 





























NOTES—RECENT CASES 353 


decision but dissenting in part from the majority of the court said: “In form 
the bonds would be the debt of the county, but in substance, as we have seen, 
they would not, but would, in the opinion of the writer, be the debt of the 
township. A court of equity always looks through and disregards mere forms, 
to the substance of things. If that were not so, in the opinion of the writer, the 
legislature might, in every instance, evade the 13th Article of the Constitution, 
and make it practically a dead letter. To accomplish that result, whenever 
it is desirable that a political or a municipal corporation should become in- 
debted in excess of the limit prescribed in that article, all that would be 
necessary to do, in the opinion of the writer, would be to enact a statute 
authorizing the Board of Commissioners to issue and sell bonds in the name 
of the county, and levy a tax upon the taxable property within the political 
or municipal corporation to pay the bonds. Thus, this constitutional barrier, 
in the opinion of the writer, can, in every conceivable instance, be evaded by 
the legislature, if the act now under discussion does not fall within its purview.” 
In Paine v. Port of Seattle, 70 Wash. 294, 321, 127 Pac. 580, the court decided 
that a port district covering the metropolitan area, could have an individual 
indebtedness even though the separate cities had “to some extent, at least, the 
same powers for making harbor improvements and incurring indebtedness 
therefor as this law in terms conferred upon port districts.” The court said: 
“The argument that the legislature, if it is permitted to provide for the 
organization of municipal corporations other than those specifically enumerated 
in the Constitution, may so far abuse the power as to provide for the creation 
of municipal corporations for the sole purpose of avoiding the limitation of 
indebtedness enjoined by the Constitution, has no weight as applied to the 
corporation here under consideration. It is plain that this one is not so organized. 
It has no connection with either the city or county government, and has a 
purpose independent of each of them.” In Reynolds v. Waterville, 92 Me. 
292, 42 Atl. 553, the city of Waterville being already indebted over its con- 
stitutional limit, yet wishing to build a new city hall, had the legislature 
provide specially for the creation of “a body corporate and politic, by the name 
of the City Hall Commission”, with power to build the city hall and eventually 
convey it to the city. It was decided that the debts of the City Hall Com- 
mission must be reckoned as debts of the city of Waterville. But in Kennebec 
Water Dist. v. Waterville, 96 Me. 234, 52 Atl. 774, the debts of the Water 
District, which supplied water to Waterville and surrounding communities 
were adjudged independent of the city. In Wilson v. Board of Trustees of 
the Sanitary Dist., 133 Ill. 433, 27 N.E. 203, the Sanitary District, which 
embraced several cities, but did not limit the power of any city to care for 
its public sanitation individually if it wished, was permitted to have its 
indebtedness reckoned separately from the cities which it covered. 


The preceding cases turn so often on whether the so-called municipal 
corporation is merely a subterfuge, that a definition of municipal corporation 
becomes important. The term is defined in Wis. Stat. 67.01 (1): “Municipality 
includes a county, city, village, town, common school district, consolidated 
district, state graded school district, free high schooi, whether such district 
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is joint or otherwise, a board of education, board of park commissioners, 
and any public body empowered to borrow money and issue written obligations 
to repay the same out of public funds or revenues.” This statutory defi- 
nition was enacted in 1921 and amended in 1923; and it settled a long line 
of conflicting decisions. See Norton v. Peck, 3 Wis. 714; Eaton v. The 
Supervisors of Manitowoc County, 44 Wis. 489; Miller v. The Town of 
Jacobs, 70 Wis. 122, Lund v. Chippewa County, 73 Wis. 640; Shawano v. 
Engel, 171 Wis. 299, 177 N.W. 33. 

The statutory definition is so inclusive that there might be created a half 
dozen municipalities over the same territory with no duplication of govern- 
mental functions. If also over the same territory there be permitted quasi and 
sham municipal corporations, each with an individual indebtedness, the con- 
stitutional limitation would but slightly check local governmental extravagance. 
Even if our Supreme Court would not permit a patent subterfuge through 
a sham organization, enough bona fide municipalities, within the statutory 
definition, could be organized to overburden any territory with governmental 
debts. A desirable constitutional provision is such as that of South Carolina, 
Sec. 5, Art. 10, which limits the aggregate indebtedness of all political sub- 
divisions covering the same territory to fifteen per cent of the assessed value 
of the property. 

GeorGE J. FIEDLER. 


TERMINATION OF A TRUST OF PERSONALTY BY BENEFICIARY—In a recent 
Wisconsin case a testator, by his will, created a trust of the residue of his 
estate to pay the income thereof to his wife for life, and subject thereto 
the principal of the residue to the wife absolutely. Part of the estate con- 
sisted of personalty, in the form of corporation stock. The widow assigned 
a portion of this stock to the plaintiff, and the trial court ordered the trustees 
to transfer the assigned stock to him. The Supreme Court held this error on 
appeal, on the ground that the widow could not give the plaintiff an absolute 
interest in the stock by assigning it to him. Wall of Hamburger, 185 Wis. 
270, 201 N.W. 267. No contention was made that the beneficiary under 
the trust could not assign her interest, and the decision of the court is some- 
what misleading in that it does not consider the question of whether a 
beneficiary under a trust of personal property is able to assign his interest 
to another. It seems well settled by a line of cases in Wisconsin that the 
beneficiary under a trust of personal property is able to assign his interest if 
there is no express provision in the instrument creating the trust forbidding 
such assignment. Lamberton v. Pereles, 87 Wis. 449, 23 L. R. A. 824, 58 
N.W. 776; Williams v. Smith, 117 Wis. 142, 93 N.W. 464; Mangan v. Shea, 
158 Wis. 619, 149 N.W. 378. Apparently, however, the Wisconsin court has 
never passed upon the question of whether a beneficiary under a trust of 
personal property is able to terminate such trust in the face of an express 
provision in the instrument creating the trust forbidding such termination. 

According to the English cases a trust cannot be created with a proviso 
that the equitable estate, or the interest of the cestui que trust, shall not be 
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alienated or charged with his debts. Brandon v. Robinson, 18 Ves. 429, 34 
English Reports 379; Note, 9 A. S. R. 406; Perry, Trusts, 6th ed., I, sec. 
386; 26 R. C. L. 1266. In England, where there is a single beneficiary under 
a trust of personal property, with the interest vested in the beneficiary, the 
trust may be terminated upon application by the beneficiary. Saunders v. 
Vautier, 1 Craig & Ph. 240, 41 English Reports 382. And the assignee of 
the cestui que trust may call upon the trustee to clothe the equitable interest 
with the legal estate. Lewin, Trusts, 12th ed., p. 889. 


The English rule has been adopted by several jurisdictions in this country. 
12 R. C. L. 1267. The general rule, however, seems to be that an express 
provision of inalienability will be enforced. Nichols v. Eaton, 91 U. S. 716; 
26 R. C. L. 1267, cases cited. In several American jurisdictions the problem 
is regulated by statute. Perry, Trusts, 6th ed., II, sec. 827a. 

The Wisconsin statutes were patterned after those of New York. Sections 
231.13 and 231.19 of the Wisconsin Statutes are taken almost literally from 
section 57 and 63 of the articles on “Uses and Trusts” in New York. 
4N. Y. Rev. Stat., 8th ed., 2438, 2439. Under the New York statute expressly 
applying to realty it was held that the income of personalty held in trust for 
a debtor could not be reached in supplementary proceedings. Graff v. Bonnett, 
31 N. Y. 9. A later case held that the surplus of the income of property 
held in trust for a debtor, beyond what was necessary for the support and 
maintenance of the cestui que trust and those dependent upon him, could be 
reached by direct action, and that this right of action existed whether the 
trust was of real or personal property. Williams v. Thorn, 70 N. Y., 270. 


In Wisconsin, under practically indentical statutes, the Supreme Court 
\lecided that the beneficiary under a trust of personal property could assign 
‘his interest. Lamberton v. Pereles, 87 Wis. 449, 23 L.R.A. 824, 58 N.W. 
776. In writing the opinion of the court Justice Cassoday explained the 
difference between this decision and the decisions of the New York Courts by a 
difference between the Wisconsin and the New York statutes. Apparently the 
income of a trust of personalty can be reached by supplementary proceedings 
in Wisconsin, and this applies to all of the interest, and not only to the surplus 
over what is necessary for the support and maintenance of the beneficiary. 
Williams vy. Smith, 117 Wis. 142, 93 N.W. 464. The rule that the interest 
of the cestui under may be reached by a creditor is affirmed in Mangan v. 
Shea, 158 Wis. 619, 149 N.W. 378. So the rule seems to be well settled in 
Wisconsin that the interest of the beneficiary under a trust of personal 
property is alienable. 


Since the interest of a trust of personalty is alienable, the question is 
raised of whether the beneficiary should be allowed to terminate the trust. 
The Wisconsin cases seem to say that this question should be answered by 
looking to the intent of the testator. The most important cases governing 
this point are Bussel v. Wright, 133 Wis. 445, 113 N.W. 644, and Will of 
Rice, 150 Wis. 401, 136 N.W. 956, 137 N.W. 778. By the terms of a will, 
in Bussel v. Wright, the duration of a trust would have extended several 
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years into the future and its execution was specially imposed upon a named 
trustee. The residue of the testator’s property was devised to the trustee, 
his successors and assigns forever, in trust “for the performance of this my 
last will concerning the same.” There were also specific provisions setting 
aside funds for the benefit of persons named, payable at certain times, with 
directions as to investment and accumulation. The residuary clause directed 
payment to parties named “if alive, and to such as are alive at the date of 
such payment, share and share alike, the issue of any one deceased to take 
the share which the parent, if living, would have taken.” But even on 
application of all the parties beneficially interested, the court held that it 
had no authority to terminate the trust and distribute the funds. In Will of 
Rice, supra, it was attempted to change the scheme of the will for distributing 
all property in four shares in personalty under a trust, for one distributing the 
estate in five shares representing undivided interests in realty and personalty, 
but the Supreme Court held there was no power in those interested in trust 
property to terminate such trust where the settlor made known plainly his 
intention that the power should not exist. The rule that the intention of the 
testator is binding upon the court in giving effect to the will of the testator 
has been stated many times by the Wisconsin court. Dodge v. Williams, 46 
Wis. 70, 90, 1 N.W. 92; Scott v. West, 63 Wis. 529, 24 N.W. 161, 25 N.W. 18; 
Stark v. Conde, 100 Wis. 633, 76 N.W. 600; Davies v. Davies, 109 Wis. 129, 
85 N.W. 201; Swarthout v. Swarthout, 111 Wis. 102, 86 N.W. 558; Smith v. 
Smith, 116 Wis. 570, 93 N.W. 452; In re Moran’s Wills, 118 Wis. 177, 96 
N.W. 367; In re Paulson’s Will, 127 Wis. 612; 107 N.W. 484; Stephenson 
v. Norris, 128 Wis. 242, 107 N.W. 343; In re Bouck’s Will, 133 Wis. 161, 111 
N.W. 573; Pabst v. Goodrich, 133 Wis. 43, 113 N.W. 398; Bussel v. Wright, 
* supra; Will of Dardis, 135 Wis. 457, 115 N.W. 332; Will of Rice, supra; 
Estate of Staab, 166 Wis. 587, 166 N.W. 326; Guardianship of Reeve, 176 
Wis. 579, 186 N.W. 736. The most recent case on this point, Wil! of 
Hamburger, supra, seems to furnish more authority for the rule that a trust 
of personalty cannot be terminated if the testator clearly expresses an intention 
that it shall not be terminated. 


In Patton v. Patrick, 123 Wis. 218, 101 N.W. 408, it was held that the 
beneficiaries under a trust of realty could not terminate the trust by transfering 
their vested rights in the remainder together with their share of the income. 
Since a trust of realty is not alienable, it seems quite clear that this result 
is correct. It does not follow from this, however, that a beneficiary shou!d 
not be allowed to terminate a trust of personalty where there is no express 
restriction upon alienation. A court might be justified in refusing to term- 
inate a trust of personalty where the founder of the trust has expressly 
provided that the interest of the cestui shall not be alienabie, as where the 
founder fears the cestui has not the capacity to provide for himseif. Such 
is the case of a spendthrift trust. Apparently there is no case in Wisconsin 
passing directly upon the validity of a spendthrift trust. But if the founder 
of the trust places no express restriction upon the alienation of the income 
from the trust fund, and therefore has no interest in the identity of the person 
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who holds the equitable interests, there does not seem to be any particular 
object in keeping the equitable interest and the legal title separate. 

It is a valid rule of construction to look to the intent of the testator to 
determine the meaning of a will, but it does not necessarily follow that the 
intent, once ascertained, should be binding upon future generations in all 
particulars. When an interest is once vested in a beneficiary, it seems that 
the intent of the settlor need not control the disposition that the beneficiary 
makes of the property. From the standpoint of public interest, a beneficiary 
of a trust of personalty, in the absence of an express restriction upon the 
alienation of the income of such trust, should be allowed to terminate it. 
No practical benefit is to be gained from holding the contrary. 


Haroip J. SPorer. 


Harrison Narcotic LAw—TuHeE Ricut or ConGress To REGULATE THE 
PracTICE OF MEDICINE IN THE STATES—PoLicE Power.—From time to time 
there have come before the federal courts acts of Congress which have been 
declared unconstitutional or have been shorn of their efficacy for the reason 
well expressed in U. S. v. McCullagh, 221 Fed. 288 (1915), (one of the 
migratory bird protection cases) that “no matter how laudable the purpose 
of Congress—or how great the ultimate end—for the common good, such 
end does not justify the means employed, if it be found to lie beyond constitu- 
tional bounds.” Among these are the Child Labor Cases, Hammer v. Dagen- 
hart, 247 U. S. 251, 38 S. Ct. 529 (1918); Baily v. Drexel Furniture Co., 259 
U. S. 20, 42 S. Ct. 449 (1922); the migratory bird cases, where it was ad- 
mitted that the Federal Government was the only agency that could “with 
any fair degree of success” accomplish the desired end, U. S. v. McCullagh, 
supra; U. S. v. Shaaver, 214 Fed. 154 (1914); and the cases under the 
Immigration Act of 1907, dealing with the harboring of alien prostitutes. 
Keller v. U. S., 213 U. S. 138, 29 S. Ct. 470 (1909). A recent case, Linder 
v. U. S., 45 S. Ct. 446 (1925), the subject of this note, seems to be a recent 
addition to the above type of cases, as it will apparently impair to a great 
extent the federal regulation of the so-called “dope traffic’ under the 
Harrison Narcotic Law. 


The above Act, passed December 17, 1914, (38 Stat. 785 c. 1, Comp. St. 
sec. 6287 g.—6287 q) provides, in short, as follows: Sec. 1 declares that all 
dealers and manufacturers of certain enumerated habit-forming drugs should 
register with the Collector of Internal Revenue, and pay a special tax; further, 
that it is unlawful to sell or give away any of the enumerated drugs without 
having paid such tax. Section 2 provides that none of these drugs shall be 
sold or given away except on the written order of the recipient on a special 
blank furnished by the Commissioner of Internal Revenues, but “nothing 
contained in this section shall apply—to the dispensing or distribution of any 
of the aforesaid drugs to a patient by a physician, dentist, or veterinary 
surgeon registered under this act in the course of his professional practice 
only,” subject to keeping a record of sales. Section 8 makes possession un- 
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lawful without having paid the tax. In 1919 certain amendments were made, 
subject to exemptions of physicians, etc. as given above. 

In the principal case the petitioner, a duly licensed and registered physician, 
without an official written order, gave to a known “dope fiend” having no 
disease except drug addiction, four doses of narcotic drug to be administered 
beyond the control of the doctor. No bad faith was alleged. The defendant 
was convicted in the lower court of violation of section 2 of the Act, but the 
Supreme Court reversed the conviction. The principal question was whether 
the defendant came under the exceptions enumerated. 

The court in the principal case follows U. S. v. Jin Fuey Moy, 241 U. S. 
394, 36 S. Ct. 658 (1915). This latter case settled the fate of the Act to a 
large degree as a social measure, holding, “The declared object of the 
Narcotic Law is to provide revenue, and—whatever additional moral end 
it may have in view must be reached only through a revenue measure, and 
within the limits of a revenue measure.” The principal case goes further 
by declaring that the regulation of narcotic drug distribution by doctors in 
their professional practice is beyond the power of the Federal Government, 
and belongs to the police power of the states. “Congress cannot, under 
the pretext of executing delegated power, pass laws for the accomplishment 
of objects not intrusted to the Federal Government.” 

Previous cases, it seems, have laid a foundation which culminated in the 
decision in the principal case. Webb v. U. S., 249 U. S. 96, 39 S. Ct. 217 
(1919) held that, where a doctor and druggist conspired to sell a large 
quantity of morphine to an addict, such order was not a “prescription” as is 
excepted under the Act, but the court was careful to apply that result to 
only the facts under consideration. The court in the principal case points 
out that the result there given is not to be taken to mean every prescription to 
an addict to relieve his craving. This limitation was confirmed in U. S. v. 
Behrman, 258 U. S. 280, 42 S. Ct. 303 (1921), holding that a “prescription” 
for three thousand doses at one time was a violation of the Act, but un- 
equivocally recognizing the propriety of prescribing small doses to even a 
known “dope fiend”. The final step is the destroying of the power to regulate 
physicians at all, by federal agencies, in their bona fide professional practice. 

In regard to the regulation of medicine generally by the state and Federal 
government, “It is well settied that under the police power inherent in the 
state, the legislature may enact reasonable regulations for the examination 
and regulation of physicians and the practice of medicine and surgery ... .” 
30 Cyc. 1547. And as was said in State v. Currens, 111 Wis. 431, 87 N.W. 
561 (1901), the state may “. ... so control the conduct of individuals, as to 
protect the welfare of the community, a power commonly described as the 
police power.” See also Dent v. West Va., 129 U. S. 114, 9 S. Ct. 231 
(1888). “Under the American constitutional system, the police power... . 
remains with the individual states.” 12 C. J. 910. There is no authority to 
show that the Federal Government has ever directly regulated, as such, the 
practice of medicine in the states. If there ever was any doubt on the 
subject, it has been dispelled by the words of Mr. Justice McReynolds in 
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the principal case: “Obviously, direct control of medical practice in the states 
is beyond the power of the Federal Government. Incidental regulation of 
such practice by Congress through a taxing act cannot extend to matters 
plainly inappropriate and unecessary to reasonable enforcement as a revenue 
measure .... What constitutes proper medical practice must be determined upon 
consideration of evidence and attending circumstances.” 


It is interesting to consider some of the cases which have been cited by 
the United States briefs and in dissenting opinions which sought to sustain 
the Harrison Law as a social measure, and to compare them with “cases 
under the Harrison Act. So sharp has the controversy been, that section 
2 of the above menticned law escaped being declared entirely unconstitutional 
by one vote. U. S. v. Doremus, 249 U. S. 86, 39 S. Ct. 214 (1918). Among 
the cases cited are the Lottery Cases, which made it unlawful to carry 
lottery tickets from one state to another in any manner. Champion v. Ames, 
188 U. S. 321, 23 S. Ct. 321 (1903) ; the Oleomargarine Cases, which placed 
a prohibitive tax on artificially colored oleomargarine. McCray v. U. S., 
195 U. S. 27, 24 S. Ct. 769 (1904) ; Hipolite Egg Co. v. U. S., 230 U. S. 45, 
30 S. Ct. 364 (1911) in which eggs in a private storehouse, and not intended 
for further sale but as raw materials were seized under authority of the 
Pure Food and Drugs Act of 1906; the White Slave Cases, intended principal- 
ly to stop the luring of women into houses of prostitution, were upheld 
under the Interstate Commerce clause, as “Commerce among the states... . 
consists of intercourse and traffic between citizens, and includes the transporta- 
tion of persons and property.” Hoke and Economides v. U. S., 227 U. S. 308, 
33 Sup. Ct. 281 (1912); Athanasaw v. U. S., 227 U. S. 326, 33 S. Ct. 285 
(1912) ; the Migratory Bird Treaty Case, upholding the federal protection 
of migratory birds because of a treaty with Great Britain. State 
of Mo. v. Holland, 252 U. S. 416, 40 S. Ct. 382 (1920). The treaty argument 
was made to sustain the Harrison Act, but the case was far weaker than 
in the Holland Case, supra, and failed. See U. S. v. Jin Fuey Moy, supra. 

Just what the effect of the decision in the principal case upon the regulation 
of the so-called “dope traffic” will be, is not easy to say. In Miller v. U. S., 
288 Fed. 816 (1923) it was held that where an undesirable party was denied 
registry, such refusal was no defense to violation of the act, even though 
the defendant had tendered the amount of the revenue tax. Stearns v. Nose, 
282 Fed. 336 (1922) on the other hand, holds that no administrative official 
has the right to deny registry to a licensed physician. If the Act is to be 
enforced strictly as a revenue measure, could the tax money be refused be- 
cause of moral unfitness on the part of the applicant? Not unless the sentiments 
voiced in U. S. v. Doremus, supra, be invoked, that the act keeps the 
“traflic’ “aboveboard” and subject to inspection and that such regulations 
keep the traffic in channels where the revenues may be more surely collected. 
The question of doctors’ immunity might also be made more clear. Three thou- 
sand doses of narcotic at one time is not a “prescription”. U. S. v. Behrman, 
supra. But, according to the principal case, four doses to be administered 
outside the presence of the doctor is not a violation of the Act, even though 
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administered to a known “dope fiend” to satisfy his craving. Undoubtedly 
the Federal Government cannot regulate bona fide medical practice in the 
states, but, according to the principal case: “What constitutes proper medical 
practice must be determined upon the consideration of evidence and attending 
circumstances. Mere pretence of such practice, of course, cannot legalize 
forbidden sales, or otherwise nullify valid provisions of the Statute... .” 
How much practice is needed to distinguished the physician from a “dope 
peddler”? Another set of indefinite circumstances to be determined has been 
added to the already large labyrinth of techincalities, used by members of 
the group that distribute noxious drugs in the United States, in crawling 
through the nets of the federal officials, and going free to continue their 
trade because of a purely technical defense. Add to this the fate of section 
8, on unlawful possession as construed by recent cases, and the regulation of 
“dope peddling” to the “ultimate consumer” appears, at least, to have been 
very largely removed. Lamento v. U. S., 4 Fed (2nd) 901 (1925); Franklin 
v. Biddle, 5 Fed. (2nd) 901 (1925). The only solution, it seems, is to 
construe liberally and enforce strictly that part of the Act which has been 
allowed to remain as a revenue measure, and to depend on the states with 
their rather (at the present time, at least) inadequate machinery to cope 
with the distribution and consumption of demoralizing drugs. 
Rate H. Petersen, 


ANNULMENT OF MARRIAGE FOR FRAUDULENT CONCEALMENT OF PREVIOUS 
INSANITY.—The recent decision by the Supreme court of Minnesota, in the 
cause of Robertson v. Roth, Minn. ——, 204 N.W. 329, that concealment 
by a wife of her insanity prior to marriage is not such fraud as will justify 
the court in annulling the marriage, raises a number of interesting and 
important questions. 

The facts were these: the parties were married in 1919. ‘Three yeas 
before, the wife had been confined in state hospital for the insane for four 
months, then paroled for ten months, and finally discharged as cured. She 
disclosed none of these facts to her husband. Two years after the marriage 
she was again adjudged insane, and confined in an asylum. The husband 
now discovered for the first time that his wife had been insane betore 
marriage, and sued for annulment, charging fraudulent concealment. Relief 
was denied him on the ground that the fraud did not involve a material 
matter—did not go to the “essentialia” of the marriage agreement. 

In adopting this position, the court is sustained by the weight of judicial 
precedent. As will be seen later, most jurisdictions confine within narrow 
limits the fraud which will render a marriage contract voidable. Yet this 
very consensus of judicial opinion throws into greater relief the striking 
results which the doctrine of the instant case suggests. Here a woman who 
had once been adjudged insane had, by concealing that fact, induced the 
plaintiff’s promise to marry her. The serious consequences which flow from 
such marriages render very pertinent the inquiry whether they ought to be 
encouraged or discouraged by the courts. 
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The general question of what fraud will be sufficient to annual a contract 
of marriage is determined by a number of considerations. Marriage is a 
civil contract which requires mutual consent for its validity. But it is a 
contract so unique in its character that it is usually denominated a contract 
sui generis by the courts. Since marriage results in a relation or status 
which is governed by considerations of public policy, the contract itself is 
governed by considerations which do not apply to mere private agreements. 
Leavitt v. Leavitt, 13 Mich. 452. And therefore, “The fraud which will 
induce the court to set aside a contract of marriage is something different 
from the fraud which will induce the court to set aside an ordinary contract 
which has been executed, or even a contract which is still executory. The 
contract of marriage is something more than a mere civil agreement between 
the parties, the existence of which affects only themselves. It is the basis 
of the family, and its dissolution, as well as its formation, is a matter of 
public policy in which the body of the community is deeply interested, and it 
is to be governed by other considerations than those which obtain with regard 
to any ordinary civil contract inter portes. For that reason the courts have 
been strict in laying down and in maintaining rules as to the annulment of 
this contract”. Fisk v. Fisk. 6 App. Div. 432, 39 N. Y. Supp. 537. (1896) 
“This public policy had its origin in the ecclesiastical courts, and is based 
upon the religious idea that marriage is a sacrament.” Gatto v. Gatto, 79 
New Hampshire 177, 106 Atl. 493. 

The courts have generally said that representations of wealth, or con- 
nections, or general health, or temper and disposition, while often the chief 
inducements to a marriage, will not justify annulment. Leavitt v. Leavitt, 
13 Mich. 452; Lewis v. Lewis, 44 Minn. 124, 46 N.W. 323. Concealment 
of unchastity previous to the marriage will not render it voidable. Safford 
v. Safford, 224 Mass. 392, 113 N.E. 181, Foss v. Foss, 12 Allen (Mass) 26. 
Concealment of epilepsy, incurable and hereditary, was not held to justify 
annulment after the marriage had been consummated, in Richardson v. 
Richardson, 246 Mass. 353, 140 N.E. 73. Concealment of the existence of 
syphilis, hereditary and contagious, was held insufficient to warrant an- 
nulment after consummation in Vondel v. Vondel, 175 Mass. 383, 56 N.E. 
586. A few years before, however, the same court, in Smith v. Smith, 171 
Mass. 404, 50 N.E. 933, held that annulment would be granted if the marriage 
had not yet been consummated. This illustrates the weight often laid in 
these cases upon consummation, the courts showing themselves very reluctant 
to grant annulment after the status of marriage had been perfected by 
cohabitation and intercourse, when the possibility of issue might complicate 
the situation. See Svenson v. Svenson, 178 N. Y. 54, 70 N.E. 120. 

Annulment was granted to the husband, when the wife had intentionally 
concealed the existence of incurable syphilis, in Ryder v. Ryder, 66 Vermont 
158, 28 Atl. 1029, 44 Am. St. Rep. 833; but this decision was based upon the 
wife’s physical incapacity to perform the act of consummation because of her 
diseased condition, rather than upon her fraud in concealing such disease. 

In most jurisdictions, the courts have long regarded misrepresentations of 
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health in the same light as misrepresentations of character, fortune or 
temper. “These are accidental qualities, which do not constitute the essential 
and material elements on which the marriage relation rests.” Reynolds v. 
Reynolds. 3 Allen (Mass) 605, (1862); Leavitt v. Leavitt, supra. 

Within the last three decades, however, monumental advances have been 
made in the closely allied fields of medicine, genetics, and sociology, which 
have brought about a new understanding of the problems of individual and 
social health, of the relations between insanity and crime, between feeble- 
mindedness and prostitution, between bad germ-plasm and pauperism, inebreity, 
epilepsy and a host of related social evils. Scientific investigation has 
revealed the part which heredity plays in the perpetuation of these undesirable 
traits, and the result of this new thinking has been that marriage now 
stands revealed in a new light, and a new set of values has been introduced 
in measuring the rights and duties of each individual toward the other in the 
marriage relation, and of both individuals united in it, toward society. The 
vast possibilities for social betterment which the application of this new 
knowledge to the problems of mankind has opened, has challenged the 
attention of public leaders and juridical thinkers, and has compelled the 
courts to take “more and more intelligent account of the social facts upon 
which law must proceed, and to which it is to be applied.” THe Spirit oF 
THE Common Law, by Roscoe Pound. p. 212. 

The influence of this “new learning” is to be found in a few of the later 

cases on the subject of annulment of marriage for fraud, in misrepresenting 
physical or mental health. But many of the courts have been content to 
follow the precedents, and to wait for the legislature “in its wisdom” to 
remedy the situation. 
“In 1901, the New Jersey court of equity, through Chancellor Magie, said 
that “misrepresentations as to freedom from disease in general or conceal- 
ment of the existence of a disease, though one in common apprehension 
communicable and transmissible to offspring, cannot . . . be regarded” as 
sufficient to justify annulment on the ground of fraud. The court thought 
that fraud as to health was akin to fraud as to family, fortune, or external 
condition. See Crane v. Crane, 62 N. J. Eq. 21, 49 Atl. 734. 

But 18 years later, (1919), in Davis v. Davis, 90 N. J. Eq. 160, 106 Atl. 
644; the same court had before it a suit for annulment by a wife against 
a husband who had concealed from her his chronic tuberculosis, and the fact 
that his father had died of the same disease. A child which had been born 
to the couple died within four days. The court granted annulment for the 
fraud, adding that the earlier language of the court applied only to representa- 
tions of general health, “but cannot be said to apply to diseases . . . which 
have been demonstrated to be communicable and transmissible by science ... .” 

. . “I cannot agree” said the Chancellor, “that the only diseases which 
affect an essential to the marriage relation are those of a venereal nature. 
I see nothing whatever in good policy, sound morality, or the peculiar nature 
of the marriage relation which would warrant the court, after having found 
the fraud, denying relief. Neither good morals, nor public policy are sub- 
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served by compelling parties to live together as man and wife, with the 
ever-present danger of infection, and beget offspring liable to be tuberculously 
inclined nor are they subserved by compelling a woman who has married 
under a misrepresentation with respect to the fact, to continue to be bound 
to a man affected with tuberculosis, without having the close intimacy to 
which she is entitled . . .” A like result was reached on a like state of 
facts in Sobel v. Sobel, 159 N. Y. Supp. 248. 

Where the misrepresentation or concealment has been as to past insanity, 
as in the principal case of Robertson v. Roth, supra, the same considerations 
of public policy, it would seem, ought to apply. True, insanity is not com- 
municable to the other spouse, but the heritability of most types of mental 
disease is well known. Yet the courts have, with one or two exceptions, 
refused to grant annulment in these cases. 

In Smith v. Smith, 184 N. Y. Supp. 134, (1920) one of the exceptional 
decisions, the court held that concealment by a woman of insanity prior to 
marriage, and of the fact that a brother and sister had been insane, that she 
had had a deranged uncle and a demented grandmother, was such a fraud 
upon the husband as to warrant annulment. The wife became insane one year 
after marriage, and had to be confined is a hospital for the incurably insane. 

In Allen v. Allen, 85 N. J. Eq. 55, the husband, a physician, married the 
plaintiff and six years later became violently insane. It was shown that two 
years after marriage he procured an abortion on his wife, she being ignorant 
at the time of what he was doing. Later he explained to her that there was 
a taint of insanity in his blood, that he had been insane at one time before 
marriage, that his father had been partially insane, and that certain collateral 
re‘atives had been similarly afflicted. And because he did not want to 
transmit the taint to his children, he had procured the abortion. 

At the trial, the wife sought to introduce these facts in evidence, but they 
were excluded as hearsay. The court refused annulment on the ground that 
the husband’s belief in his own insanity was not reasonable, for the following 
reason; “There is evidence that maternal uncle and paternal cousin of the 
defendant have been insane; but no evidence establishing the fact that any 
lineal ancestor of the defendant has at any time been insane. The only 
evidence that the defendant’s insanity is hereditary, aside from his own 
belief, is to be found in the opinion of Dr. Cort, (a witness) to that effect.” 
The decision was affirmed in 86 N.J. Eq. 441, on the ground that there was 
insufficient proof that the defendant was afflicted with the taint of insanity 
at the time of marriage. The court, in reaching that decision, cleariy was 
ignorant of the scientific fact that a trait recessive in the direct parent may 
assert itself in the offspring, and that the court might well have looked to 
the insanity of the collateral relatives to find justification for the defendant's 
own conviction that he carried the insane trait in his own blood. Annulment 
was refused, though the fraud was clearly shown, in Homaker v. Homaker, 
18 Ill. 138, 65 Am. Dec. 705. 

In Lewis v. Lewis, 44 Minn. 124, 46 N.W. 323, 9 L. R. A. 505, the court 
refused to grant annulment for the concealment by the wife of the mental 
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disease of kleptomania. That fact was concealed by the wife and her relatives 
from the husband. Such a marriage might not be objectionable from the 
eugenic point of view, if the mental aberration is not of an inheritable nature, 
or is capable of being controlled or suppressed by the proper environment 
during the plastic years. 


While, as has been seen, the courts generally refuse to release the sane 
from a marriage which has been induced by the fraudulent concealment of 
the mentally defective, they will release the insane or weak-minded especially 
readily where fraud has been used to induce the marriage. They do this 
not upon humanitarian or eugenic principles, but upon ordinary principles of 
contract. Where it appears that fraud was used to induce a party, alleged 
to have been mentally incompetent, to enter into a contract of marriage, this 
is taken into consideration in determining whether the party was mentally 
competent to contract the marriage. Portsmouth v. Portsmouth. 1 Hag. 
Ecce. (Eng.) 355 (where a trustee procured the marriage of his cestui que 
trust, a nobleman, to his daughter) ; Browning v. Reane, 2 Phill, Ecc. ( Eng.) 
69; Orchardson v. Cofield, 171 Ill. 14, 37, 49 N.E. 197, 63 Am. St. Rep. 211, 
40 L. R. A. 256; Pyott v. Pyott, 90 Ill. App. 210, 191 Ill. 280, 288, 61 N.E. 
88. See Ann. Cases, 1913 B 1240. The courts treat the fraud as an element 
which, combining with the mental weakness, renders the marriage not merely 
voidable but void for the lack of power to contract. 


From all these cases it seems very clear that the courts show themselves 
eager to protect the incompetent in his contracts whether connubial or com- 
mercial, and when he or his guardian comes into court asking for annulment 
of a marriage induced by fraud, they do not hesitate to release him from his 
bargain. But when the sane man or woman comes into court for annulment 
of a marriage which has been induced by the fraud of a mind of insane 
propensities, the courts refuse relief. They say that “Marriage is some- 
thing more than a mere civil contract” and that “public policy” requires that 
the “fraud must be extraordinary or extreme in kind or degree in order to 
justify a decree of annulment. Allen vy. Allen, 85 N. J. Eq. 55, 95 Atl. 363. 

The courts of a few eastern states, notably those of New York, New Jersey, 
and New Hampshire, have been more liberal than the rest in granting an- 
aulment for fraud, and in applying their liberal views to the cases of 
fraudulent concealment of physical and mental defects. 


“In practice and modern acceptance of grounds for annuiment”, writes 
Judge McAvoy in Weill v. Weill, 104 Misc. Rep. 561, 172 N. Y. Supp. 
589, “the matters involving the essence of the consent to the martial fact have 
been widened in construction to include suppressions, evasions, representations 
of health, status, and even of wealth, to an extent which was unknown to 
any system of jurisprudence based on Roman law, whence most of the rules 
of civil marriage are derived. The rule now seems to be that if the fraud 
be such that, had it not been practiced, the contract would not have been 
made, or the transaction of marriage completed, then it is material . . .; but 
if it is shown or made probable that the same thing would have been done 
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by the same parties in the same way if the fraud had not been practiced, it 
cannot be deemed material.” 

Under such liberal rules, the New York courts have granted annulment 
for false representations as to status by a husband whose former marriage 
had been annulled. Weill v. Weill, supra; or where a party represented that 
he was not addicted to the use of drugs, whereas in fact he was a physical 
wreck and a drug addict, O’Connell v. O’Comnell, 199 App. Div. 958, 191 
N. Y. Supp. 165; or where the woman falsely represented that she had been 
the wife of another who was the father of her child, whereas she had been 
his mistress, Domschke v. Domschke, 138 App. Div. 454, 122 N. Y. Supp. 
892, or where the man represented himself to be honorable, whereas in truth 
he was a drunkard and a seducer of women. Ysern v. Horter, 91 N. J. Eq. 
189, 110 Atl. 31; or where the wife represented herself to be a widow, 
whereas she was only collusively divorced, and her former husband was still 
living, Blank v. Blank, 107 N. Y. 91, 13 N.E. 615; or where the husband 
concealed hereditary venereal disease, though he was cured at the time of 
the trial, Svenson v. Svenson, 178 N. Y. 54, 70 N.E. 120; or where the man 
represented that he was honest and industrious, whereas he was actually a 
professional thief, Keyes v. Keyes, 6 Misc. Rep. 355, 26 N. Y. Supp. 910; 
and where the man concealed the fact that he kept a pool room, which was 
by the law punishable by fine and imprisonment, King v. Brewer, 8 Misc. Rep. 
587, 29 N. Y. Supp. 1114. 

But the mere fact that the man was untruthful in his protestations of 
love, was not sufficient to annul, the New York court concurring with 
Shakespeare, evidently, in his opinion that “At Lovers’ vows Jove laughs”. 
See 160 App. Div. 48, 144 N. Y. Supp. 774. 


Annuiment was granted in Brown v. Scott, 140 Md. 258, (1922) to a 
young wife of 18, who was induced to marry a man upon his representa- 
tions that he was a Harvard graduate, a member of the Royal Flying Corps, 
and a wounded veteran of the World War, whereas he was in fact a 
professional swindler and ex-convict who had spent most of his life in prisons 
and jails. Annulment would have been refused here by most of the courts 
of the United States. Yet this decision, like many others where the facts 
are similar, yields, to one who looks for justice in judicial decisions, a 
peculiar satisfaction. 


In all these cases the liberal and modern rule yields more just and moral 
decisions, but nowhere does its application seem more necessary to social 
right results than in those cases where the fraud consists in misrepresenta- 
tions or concealment of physical or mental disabilities, as in the principal 
case of Robertson v. Roth. There, when the court refuses annulment, it 
gives effect to the fraud of a diseased mind, and chains an innocent man 
or woman forever to an insane spouse, with the prospect of bringing into 
the world children who are imbeciles, epileptics, or otherwise mentally 
deranged, in order that these may in their turn drag out their lives in misery, 
crime, or dependence upon society. Such decisions as Robertson v. Roth are 
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not born of a wide social vision. They have nothing but dogged adherence 
to precedent to justify them. 

Escape from such a marriage is as yet impossible in most of the states, 
since very generally insanity accruing after marriage is not a ground for 
divorce. In Florida, however, a divorce may be granted from a spouse who 
has been incurably insane for four years. In Idaho, incurable insanity for 
six years after marriage is a cause for divorce. Idaho Compiled Stats, 1919. 
Sec. 7037. In Washington, incurable insanity accruing after marriage is a 
ground for a divorce if it has lasted five years. Wash. Stats. 1922. Sec 982. 
In Pennsylvania, it is a ground for divorce at the suit of the lunatic or next 
friend. Purpon’s Dicest 1246, Sec. 28. See Keezer on MARRIAGE AND Divorce 
(2 ded.) Sec. 388. 

In the enlightened decision of Gatto v. Gatto, 79 N. H. 177, 106 Atl. 
493, (1919) the court uses the following significant language: “It cannot 
be successfully maintained upon legal principles that the marriage status, 
inadvertently entered into, instantaneously operates to the advantage of the 
guilty party and to the serious detriment of the defrauded party, or that 
the interest of the state is fostered and promoted by such a result. It would 
seem that public policy would denounce such a proposition as archaic and 
wholly unsuited to the present state of civilization and the prevailing ideas 
of juridical justice . . . . It is not true that as a general proposition the fraud 
of one of the parties which produces the consent of the other party, furnishes 
no ground for an annulment of the marriage. The Irresistible inference 
is that it may... 

“The public policy of this state (New Hampshire) as evidenced by the 

«statutes, the decisions, and general consensus of opinion, does not regard a 
fradulent marriage as sacred or irrevocable by judicial decision; it does not 
encourage the practice of fraud in such cases by investing a formal marriage, 
entered into in consequence of deceit, with all the force and validity of an 
honest marriage. While marriage is a contract attended with many im- 
portant and peculiar features in which the state is interested, and while it is 
one of the fundamental elements of social welfare, its transcendent importance 
would seem to demand that wily and designing people should find it difficult 
to successfully perpetrate fraud and deceit as inducements to the marriage 
relation, rather than that such base attempts should be regarded as of 
trivial importance and be wholly disregarded by the courts. Unhappy and 
unfortunate marriages should be discouraged. Schouler. Dom. Rel. Third 
Ed. Sec. 24. The successful perpetration of fraud is not deemed to be a 
subject for judicial encouragement. (Lyman v. Lyman, 90 Conn. 399, 97 
Atl. 312).” 

The particular fraud which evoked this language from the New Hampshire 
court was the representation by a woman to the man she was about to marry 
that she was chaste and virtuous, whereas, after marriage, she confessed 
that she had been guilty of incest with her father. Considered as to its 
consequences from the social point of view, this fraud upon the husband 
was venial compared with a concealment of latent insanity. How much more, 
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then, is the language of Gatto v. Gatto applicable to the situation in Robertson 
v. Roth? 

Only through the machinery of the law can the epochal discoveries made 
by eugenists and sociologists find articulate expression in the life of a people, 
and only by availing themselves of this scientific knowledge can the courts 
hope to achieve justice and wisdom in judicial decision. 

“Society must look upon germ-plasm as belonging to society and not solely 
to the individual who carries it. Humanitarianism demands that every 
individual born be given every opportunity for decent and effective life that 
our civilization can offer. Racial instinct demands that defectives shall not 
continue their unworthy traits to menance society. There appears to be no 
incompatability between the two ideals and demands.” Harry H. Laughlin, 
in Bulletin 10 A of the Eugenics Records Office. p. 16 (Report of the Com- 
mittee to Study and Report on the Best Practical Means of Cutting off the 
Defective Germ-Plasm in the American Population.) 

This is the language of the scientist with a sociai vision. It represents 
his goal. And it is in singular consonance with what Dean Pound ccnceives 
to be “the spirit of Twentieth Century jurisprudence.” Vide supra, and THE 
Spirit oF THE Common Law, by Roscoe Pound. pp. 210, 212. 


Louis S. BERKOFF. 


DAMAGES FOR ANTICIPATORY BREACH WHERE ConTRACT ALLows PER- 
FORMANCE AT THE OTHER Party’s ELection.—In Renne v. Volk, — Wis. —, 
205 N.W. 385, the defendant ordered of the Colt Company a farm lighting 
plant, the order providing that in consideration of its acceptance by the company, 
the defendant agreed to pay a certain sum one year after such acceptance. 
The order contained a further provision that “if the purchaser shall instruct 
the company not to ship the machine, the company may at its option hold the 
goods or deliver them to a carrier consigned to the purchaser, and either 
action on the part of the company shall be considered as full performance 
of the contract by the company.” Four days after the acceptance of the 
order by the company the defendant cancelled the order. Notwithstanding 
this the company consigned the machine to the defendant about a month 
later. The defendant refused to accept the machine. The claim was assigned 
to the plaintiff for collection, and he brought an action for the contract 
price. On motion, the lower court nonsuited the plaintiff on the count for the 
contract price and allowed only nominal damages on the count for the breach 
of the contract since no evidence of actual damage was intreduced. The 
Supreme Court reversed this holding, saying that since there was a full 
performance, a substantial delivery by the seller to the buyer, the seller 
might recover the full contract price. It was held that the defendant lost 
his “implied right” to break the contract; the right being treated as of 
the same nature as one guaranteed to him by the constitution which he 
could waive. Once he had waived the right he could no longer enforce 
it as between the parties. If the defendant could thus foreclose his power 
of making an anticipatory breach, the conclusion is correct. By the weight 
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of authority, title passed, under Section 121.63 (1) of the Statutes, when the 
company delivered the goods to the carrier and the defendant’s refusal to 
accept them did not revert title in the company. THompson’s UniForm Laws 
AnnoraTep. Vol. 1, P. 211. 

The correctness of the statement that one has a right to break a contract 
is to be questioned. While numerous cases may be found in which it is 
said that a person has such a right, e. g. Ward v. American Health Food 
Company, 119 Wis. 12, 24, 96 N.W. 388, the courts probably mean that he 
has power to do so. A right is an interest, respect for which is a duty, 
and the disregard of which is a wrong. A right requires that there is a 
person in whom it is vested and another against whom it avails and upon 
whom the correlative duty lies and also an act or omission with respect 
thereto. Salmond, Jurisprudence, 7th ed. pp. 235-250. If one has a right 
to break a contract, there is no duty to keep the contract inviolate and no 
damage could be recovered for an anticipatory breach. The correct view, 
as expressed in Badger Shoe Company v. Jones Company, 140 Wis. 73, 79, 
121 N.W. 933, is that either party to an executory contract has power to 
stop performance on either side by an explicit order to that effect. Powers 
differ from rights in that they have no duties correlative to them. A power 
is an “ability conferred on a person by law to determine by his own will the 
rights, duties, liabilities or other legal relations of himself or other persons.” 
Salmond, P. 249. The situation is analagous to that in which a person con- 
tracts not to make a will. That a will made after such a contract is not 
invalid is shown by the authorities which sustain one which was not made 
in compliance with a contract to devise in a certain manner. The right of 
the promisee is on the contract, not to declare the will void. Page on Wills. 
‘Ch. VII. This result is reached because one has a power to make a will, not 
a right which may be waived. The ability to break an executory contract is 
of the same nature. When one has contracted in a manner the effect of 
which is not to allow him to exercise the power to break an executory 
contract, such second contract is also executory and should carry with it the 
power to be broken; it is arguing in a circle to say he may lose his power 
to break the contract. That the doctrine of anticipatory breach is not confined 
to contracts for the sale of goods is shown in Page on Contracts, 2nd. ed., 
Vol. 5, P. 5094. 

“It is an elementary principle that in cases of sales of goods and before 
they are set aside for the vendee, if he notifies the vendor that he elects to 
and does cancel the contract he cannot be held for the purchase price but 
only for damages for breach of the contract.” Lincoln v. Charles Alshuler 
Mfg. Company, 142 Wis. 475, 481, 125 N.W. 908. This measure of damages 
adequately compensates the injured party. By the construction of the provision 
in question the court allows recovery of the contract price, an amount in 
excess of that which ordinarily compensates. It would seem that the court 
is enforcing a penalty. Whether a stipulation will be considered a penalty 
or provision for liquidated damages depends on whether the damages would 
be difficult of ascertainment and also whether the damages are greatly in 
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excess of damages sustained. Seeman v. Bieman, 108 Wis. 365, 84 N.W. 
490. There should be little difficulty in applying the test of the Lincoln case, 
supra, to determine the actual measure of damages which amount would be 
considerably exceeded by the contract price itself. 


It was suggested to the court by counsel that the contract came within the 
provision of Section 121.63 (2) of the Statutes, providing that where pay- 
ment is due on a day certain, irrespective of delivery, the vendor may recover 
the contract but that was not passed on by the court. 


Myron STEVENS. 


LIABILITY OF PowER CoMPANIES TO INDIVIDUALS FOR NEGLIGENCE.—In the 
Highway Trailer Co. v. The Janesville Electric Co.. —— Wis. ——, 204 N.W. 
773, a case of great interest to public service companies throughout the 
United States since it seems to be the first case in which a court of final 
authority has passed upon the question, the Wisconsin court held that an 
electric power company under contract with a city to furnish power for the 
operation of the city’s water system was engaged in the performance of a 
governmental function, and was therefore to be accorded the same exemption 
from liability for negligence which is generally accorded water supply com- 
panies. The facts of the case were, briefly, these: 


The plaintiff company owned a factory in the city of Edgerton, and the 
defendant company, which was located in the nearby city of Janesville, supplied 
light and power to Edgerton generally and was under contract with the city to 
furnish the power for a recently installed water pump with which the city 
had replaced two old steam driven pumps, The plaintiff and the city water- 
works obtained their power from the same line. A fire broke out in the 
plaintiff’s factory and a short time after the fire department had begun fight- 
ing the blaze, the lights in the city went out, the electric pump stopped, and 
for forty-five minutes the pressure in the mains was so low that the depart- 
ment was unable to cope with the fire, with the result that the factory was 
destroyed. At the trial the jury found that the interruption of the electric 
current was not caused by any negligent act of the resident agent of the de- 
fendant company, who had taken charge of the situation as soon as the 
emergency arose. The jury did find, however, that the defendant company 
was guilty of negligence in the restoration of the current after it had been 
interrupted. The court further found, and this finding is the pivot about 
which the case turned, that the defendant was negligent in not having a pole 
top switch outside the factory by means of which the factory could have been 
disconnected from the line when the fire started and so prevented the short 
circuit which put the whole line out of commission for forty-five minutes, 
and that this negligence was the proximate cause of the destruction of the 
factory. The case first arose on demurrer, which was decided against the 
defendant. Highway Trailer Co. v. Janesville Electric Co., 178 Wis. 340; 
190 N.W. 110. On second appeal, this case, the Supreme Court held that the 
defendant was not liable on the evidence disclosed at the trial because the de- 











370 WISCONSIN LAW REVIEW 


fendant was engaged in performing a governmental service and was there- 
fore tiable to third parties only for a negligent interference and not for a 
negligent failure to act. 

It has long been the rule in Wisconsin, and for that matter in most 
jurisdiction, that in the creation and operation of a waterworks system, for 
protection against fire, a municipality is exercising a governmental function 
and is not liable to its citizens for want of ordinary care on the part of its 
agents in protecting property from fire. 28 Cyc. 1303. Hayes v. City of 
Oshkosh, 33 Wis. 314; 14 Am. Rep. 760. In this case the city was not held 
liable for the negligent act of a fireman in operating a fire engine. 

It is also the rule in Wisconsin and in the majority of other states, that 
where a municipality makes a contract with a private water company, where- 
by the company agrees to furnish water for the extinguishment of fires, a 
private citizen who suffers less by fire through the failure of the water com- 
pany to fulfili the contract, or through a negligent omission to act, has no 
right of action against the company. German Alliance Insurance Co. v. Home 
Water Supply Co., 226 U. S. 220; 42 L. R. A. (N. S.) 1000; 33 S. Ct. R. 32. 
Britton v. Green Bay and Fort Howard Waterworks Co., 81 Wis. 48; 29 Am. 
St. Rep. 856; 51 N.W. 84. Krom y. Antigo Gas Co., 154 Wis. 528; 143 N.W. 
163; Hove v. Presque Isle Water Co., 104 Me. 217; 21 L. R. A. (N. S.) 
1021. Ancrum v. Camden Water, Light, and Ice Co., (S. Car.), 21 L. R. A. 
(N. S.) 1029; 64 S.E. 151. Allen and Currey Mfg. Co. v. Shreveport Water- 
works Co., 113 La. 1091; 68 L. R. A. 650. Metz v. Cape Girardeau W. & E. 
L. Co., 202 Mo. 324; 100 S.W. 651. Thompson v. Springfield Water Co., 
215 Pa. St.; 64 Atl. 521. Nicham Bros. Construction Co. v. Contra Costa 
Water Co., 159 Cal. 305; 36 L. R. A. (N. S.) 1045; 113 Pac. 375. Note, 27 
A. L. R. 1073. 27 R. C. L. 1426. 


¢ In the present case the Wisconsin court has gone one step further and 
declared that a power company, supplying the power for a city waterworks 
system is in the same position as a private water company under contract 
with a city, and, being engaged in a governmental service while furnishing 
power to a city waterworks while the city is fighting a fire, is not liable to 
a private citizen who has suffered a loss by fire because of a breach of contract 
or negligent omission on the part of the power company. The power company 
is liable only for a wilful tort, or an unlawful interference with the city’s 
performance of a governmental function. Concordia Fire Insurance Co. v. 
Simmons Co., 167 Wis. 541; 168 N.W. 199. In this case the defendant, while 
negligently driving piles for a building on his own premises, broke into the 
main water supply pipes of the city of Kenosha and interfered with its 
service of fire protection. The court held that the defendant was liable for 
all the fire losses which were the proximate result of his unlawful interference. 
It is submitted that the Wisconsin court came to a sound conclusion in the 
present case, although the court does not say why, or for what reasons the 
defendant was engaged in a governmental service. By implication from what 
the court says regarding that rule as applied to water companies, it can fairly 
be assumed that those reasons were the foundation of the decision in the 
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instant case. There are several theories advanced for exempting water coni- 
panies from ordinary liability, and it is clear that they all apply with equal 
force to power companies furnishing power to a city waterworks system. One 
principle is that there is a lack of privity between the private citizen and 
the water company. Britton v. Green Bay Etc. Waterworks Co., supra. 
Notes, 81 A. S. R. 481; 61 L. A. R. 97;1L. R. A. (N. S.) 958; 2 Ann. Cas. 
479; 27 R. C. L. 1426. Another reason is that in supplying water for a fire, 
the water company is an agent of the municipality while the latter is engaged 
in performing a governmental function, and should be subjected to no greater 
liability than that of the principal whose place it is taking. Britton v. Green 
Bay Etc. Waterworks Co., supra. Note, 9 Ann. Cas. 1070. A third reason, 
and the one which is probably at the bottom of the entire question, is that 
to impose liability in cases of this nature would impose such enormous 
responsibilities on water companies, in the event of large conflagrations, that 
they would be unwilling to agree to furnish cities with their water supply, 
at least without greatly increasing the compensation to be paid for the service 
by the public generally. German Alliance Insurance Co. v. Home Water 
Supply Co., supra. It is again submitted that these reasons apply to power 
companies furnishing power to a municipal water works just as effectively 
as to private water companies, which are not, by the great weight of authority, 
liable for a negligent omission of duty under their contract with the city. 
How far this principle should be carried may become a perplexing question 
as the expansion of a city’s governmental functions necessitates a wider 
delegation of those functions to private corporations. Furthermore, the matter 
of what constitutes an interference as distinguished from a tort of omission 
may raise some very puzzling questions. 


L. F. Lams. 


FIxTURES—RIGHT TO PorTABLE GARAGE AS BETWEEN LANDLORD AND TEN- 
ANT; AS BETWEEN LANDLORD AND THIRD Person.—Hanson v. Ryan, 185 Wis. 
566, 201 N.W. 749. Plaintiff, in October 1917, leased a movable and collaps- 
ible garage made of wood to the tenant of the defendant. The garage had 
no floor and was attached to the soil merely by its own weight. Plaintiff 
was in the business of renting such garages to customers, and both he and 
defendant’s tenant intended that it might be removed. The intention of the 
defendant does not appear, it not being shown that he knew it was placed on 
his land. In the latter part of December 1917, the tenant left the premises 
and notified the plaintiff to get the garage. Both the landlord and the plaintiff 
claim the garage. The lower court gave judgment for the defendant, which 
was reversed by the Supreme Court. The decision of the Supreme Court was 
based upon the doctrine that the garage was mere personal property, and that 
the plaintiff was in the same position as the tenant. The court treated it as 
a question of the right of a tenant to remove a piece of personal property 
left on the land, so that failure to remove it before abandonment of the 
premises was no bar to the tenant’s rights. 
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This holding that a building, even though of a portable nature, is mere 
personal property and hence removable just as a coat or watch left there by 
the tenant, seems to conflict with the weight of authority. The court said, 
“Perhaps it may be assumed from the allegations in the complaint that the 
lease had expired as well as that possession had been surrendered. We do 
not think it follows from these decisions (Wisconsin cases cited to the effect 
that removal must be made before the expiration of the term) that by failing 
to so remove property which is purely personal, and which no one before the 
action was brought regarded as belonging to the freehold, the tenant forfeited 
his right to remove it.” This seems to indicate that the court held the garage 
to be strictly personal property, rather than putting it into the class of fixtures 
which is on the border line between personalty and realty, and which changes 
from one class to the other under certain circumstances. The court’s position 
is based upon Holmes v. Tremper, 20 Johns. 29, and Standard Oil Co. of 
N. Y. v. Dolgin, 95 Vt. 414, 115 Atl, 235. In the first case a cider press was 
held not to become a part of the realty by the tenant’s failure to remove it dur- 
ing his term, because it always had been and remained persona! property. In 
the second case a gasoline tank leased to a garage owner was held not to be- 
come realty even though buried in the soil, the court ruling that the lease 
created a mere bailment of personalty. 


In O’Donnell vy. Hitchcock, 118 Mass. 401, substantially the same situation 
arose as in the principal case. Plaintiff's tenant had placed on the premises 
a small collapsible wooden saloon, sixteen by twenty-five feet. The tenant 
left the premises without removing it. The court held that the structure had 
never become affixed to the land so that it was a fixture in any sense, but 
was and continued to be a mere chattel. 


*These decisions seem to be in conflict with the weight of authority. It 
seems to be quite generally held that articles on the border line . . . . the class 
usually denominated as fixtures . . . . are dedicated to the realty if not removed 
before the expiration of the lease or the surrender. of the premises. In 
Hedderich v. Smith, 103 Ind. 203, the court in holding a building used as a 
saloon to be removable, said, “That a tenant, who for the better enjoyment of 
the leaschold, erects thereon buildings, may, at any time before his right of en- 
joyment ceases, remove such buildings if the removal can be accomplished 
without permanent injury to the freehold, is well settled. It is equally well 
settled that if he neglects to remove them during the rightful continuance in 
possession, unless his right to do so afterwards is reserved by agreement with 
the landlord, he is presumed to have abandoned them and his right ceases.” 

In dealing with buildings, even though of a temporary or portable nature, 
most courts follow this rule. Perhaps the greatest latitude in removing 
buildings has been allowed where they were erected for purposes of trade. 
but even here most courts classify them as fixtures and not as pure personal 
property. In the following cases buildings of a temporary or portable nature 
used for trade purposes were allowed to be removed, but in each case the 
court held that the right to remove must be exercised before the expiration 
of the term: Ball room, Ombony v. Jones, 19 N. Y. 234; ice house, Antoni v. 
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Belknap, 102 Mass. 193; green-houses, Free v. Stewart, 39 Nebr. 220, 57 N.W. 
991; small buildings forming a shingle mill, Welch v. McDonald, 64 Wash. 
108, 116 P. 589; lumber yard office, McDonough v. Starbird, 105 Cal. 15, 38 
P. 510. In Turner v. Kennedy, 57 Minn. 104, 58 N.W. 823, a frame dwelling 
house, on runners resting on boards set on the ground, was not allowed to be 
removed by the tenant because he had not removed it within a reasonable 
time after he was ejected from the premises. In McClelland v. Murphy, 264 
S.W. 733, the court held that there was a presumption in favor of allowing 
a tenant to remove buildings placed on land he has leased, but his rights to 
do so are destroyed if he fails to remove them before he surrenders the 
premises. In Fitzgerald v. Anderson, 81 Wis. 341, 51, N.W. 554, it was held 
that the right to remove a frame dwelling, sixteen by twenty feet, resting 
on blocks, was lost by failure to remove it before the end of the term. The 
same rule was upheld regarding a small house in Smith v. Park, 31 Minn. 70, 
16 N.W. 490. 

It seems clear from these cases that although tenants have often been allowed 
to remove buildings of a temporary or portable nature, the courts hold that they 
must be removed before the premises are abandoned. This seems to indicate 
that such structures are not usually considered articles purely personal in their 
nature. Hence, it seems that to consider the garage a mere chattel rather 
than in the class of fixtures which change from realty to personalty under 
certain circumstances, and the plaintiff merely in the position of a tenant, 
the case would be contrary to the weight of authority. 

However, in the latter part of the case the court suggests that the piaintitt 
may be in position somewhat different from that of a tenant. The court 
says, “His (plaintiff’s) relation to the tenant was somewhat analogous t. 
that of the vendor in a conditional sale where it is the intention that the 
chattel sold shall remain personal property.” Adopting this view of the 
plaintiff’s rights, the plaintiff although claiming under the tenant may be in 
a better position than the tenant, and the failure by the tenant to remove the 
garage before the abandonment of the premises would not necessarily pre- 
judice his rights. Conde v. Lee, 55 N. Y. App. Div. 401, 67 N. Y. S. 157. 

Applying the analogy of the conditional vendor, the plaintiff here would be 
in the position of a vendor who sells a chattel under a conditional contract, 
knowing it was to be placed on the land of another, the property being re- 
movable without injury to the land, the owner of the land now knowing of 
the annexation, but not being in the position of an innocent purchaser. The 
court says, “Under the pleadings before us, the defendant can make no claim 
that he was a purchaser for value without notice.” This view is supported 
by the fact that the landlord did not buy the garage from the tenant, nor 
did he retieve the tenant from the payment of rent or in any way alter his 
position to his detriment. 

It is true that many cases have arisen in which the landowner has been 
allowed to retain chattels sold under a conditional sale to a contractor who was 
erecting a building for the landowner, where the vendor knew the chattels 
were to be used in the construction of the building, and the landowner was 
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ignorant of the conditional character of the sale. In Allis-Chalmers Co. v. 
City of Atlanta, 164 Ia. 8, 144 N.W. 346, the owner of the premises was 
allowed to retain electrical equipment against the conditional vendor on the 
ground that the landowner, not knowing of the conditional character of the 
sale and having paid the contractor considerable sums of money and having 
had to complete the work when abandoned by the contractor, was in the 
position of an innocent purchaser. Substantially the same situation arose in 
Peck-Hammond Co. v. Wainut Ridge School District, 93 Ark. 77, 123 S.W. 
771. In Paris First National Bank v. Lyon-Gray Lumber Co., 194 S.W. 
1146, the facts were the same as in the Allis-Chalmers case except that the 
vendor retained an unrecorded chattel mortgage. The same rule was applied 
against the chattel mortgagee. In Realty Associates v. Conrad Construction 
Co., 185 App. Div. 464, 173 N. Y. S. 25, boilers and radiators were allowed 
to be retained by the owner of the land against the conditional vendor, but on 
the ground that they were so annexed as to become a part of the realty. In 
Jermyn v. Hunter, 93 App. Div. 175, 85 N. Y. S. 546, a heating plant was 
held not to be removable on the ground that defendant who purchased the 
premises under a foreclosure was an innocent purchaser. 

In Talbot v. Whipple, 14 Allen (Mass) 177, the landlord was ailowed to 
retain a building erected by a tenant which had been mortgaged to the plaintiff, 
because the building was so attached to the land that it could not be removed 
without greatly damaging it, the degree of annexation being made the primary 
test. 

In Brannon vy. Vaughan, 66 Ark. 87, 48 S.W. 909, the conditional vendor of 
realty, upon forfeiture of the contract to convey, was not allowed to retain a 
portable house against the son of the vendee who had erected the house with 
the permission of the vendee. The conditional vendor of the realty was 
allowed to retain a permanent addition to the dwelling house against the 
son-in-law of the vendee who had erected the addition with the permission of 
the vendee. In neither case was the landowner an jnnocent purchaser, and 
the degree of annexation was made the test. 

Hence, it seems that in the cases where the rights of the landlord were 
held to take precedence over those of the person claiming under the tenant, 
the landlord was an innocent purchaser, or the property was so affixed to the 
land as to become incorporated into a part of the realty. 

Where the person claiming under the tenant has the right of removal, 
abandonment of the premises by the tenant without removal will not prejudice 
the rights of the owner of the articles. Medicke v. Sauer, 61 Minn. 15, 63 
N.W. 110; Conde v. Lee, 55 N. Y. App. Div. 401, 67 N. Y. S. 157. 

Where the landowner is not an innocent purchaser, and the articles can be 
removed without damaging the realty, a person claiming under the tenant has 
frequently been allowed the right of removal, In the following cases the 
conditional vendor was allowed to remove the property as against the land- 
lord: Oakland Savings Bank v. California Pressed Brick Co., 191 P. 524; 
Jeffrey Manufacturing Co. v. Mound Coal Co., 215 Fed. 222; Byron Jackson 
Iron Works v. Hoge, 194 P. (Cal.) 45, Medicke v. Sauer, 61 Minn. 15, 63 
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N.W. 110; Manwaring v. Jenison, 61 Mich. 117, 27 N.W. 899. In the follow- 
ing cases the holder of a chattel mortgage was allowed to remove the chattels 
as against the landlord: Conde v. Lee, 55 N. Y. App. Div. 401, 67 N. Y. S. 
157; Edwards & Bradford Lumber Co. v. Rank, 57 Nebr. 323, 77 N.W. 765; 
Ames vy. Trenton Brewing Co. 56 N. J. Eq. 309, 38 Atl. 858; Hewitt v. 
General Electric Co., 164 Ill. 420; 45 N.E. 725. In Walker v. Grand Rapids 
F. M. Co., 70 Wis. 92, 35 N.W. 332, the person consigning machinery to a 
tenant of a mill for trial was allowed the right of removal against the 
purchaser of the realty with notice. 

In the principal case, the defendant was not in the position of an innocent 
purchaser. He had paid nothing for the garage, he had sustained no loss or 
damage by its being placed on his land, and had he been allowed to retain it 
he would have received property gratuitously at the expense of the plaintiff. 
The property was not so annexed to the land that removal would cause damage 
thereto. It seems clear, therefore, that if the plaintiff be considered in a 
position analogous to that of a conditional vendor of chattels, according to the 
weight of authority he should be allowed to recover even though the garage 
was not removed before the tenant abandoned the premises. 


C. E. Fueina. 


Deposit IN GRAIN ELEVATOR—BAILMENT OR SALE—RIGHTS OF DEPOSITOR 
AGAINST A VENDEE OF THE WAREHOUSEMAN.—In Heuther v. McCaull-Dins- 
more Co., —— N. D. , 204 N.W. 614, it was held that a depositor of 
grain in a warehouse could recover against the vendee of the warehouseman 
(who did not have sufficient grain to meet the outstanding receipts) only the 
value of his deposit minus his pro rata share of the proceeds of the sale of 
the grain left in the elevator. The plaintiff had deposited grain with the 
Haveloch Equity Exchange Co. which subsequently went bankrupt. In the 
ordinary course of its business the Exchange Co. shipped all of the grain de- 
posited with it to the defendant company who sold it on a commission basis, and 
continually bought in more grain. At the time of the adjudication of bank- 
ruptcy, the Exchange Co. had on hand only 1700 bushels of grain which was 
not sufficient to meet the outstanding receipts. In order for the court to de- 
termine what remedy the plaintiff had against the defendant it was necessary 
to determine what the relation of a depositor of grain is to the warehouseman 
and, as a result of that relationship, what remedy he has against a vendee 
of the warehouseman. 

At common law, when one deposited fungible goods which were mingled 
with like goods so that the identical property could not be returned, the trans- 
action was a sale and not a bailment. South Australian Insurance Co. v. 
Randell, L. R. 3 P. C. 101; Hurd v. West, 7 Cowen 752; Smith v. Clark, 21 
Wendell 83; Nichols-Shepard & Co. v. Pillsbury & Hurlbut Elevator Co., 5 
Dak. 62, 37 N.W. 763. But at the present time a!l the states except Georgia, 
Kentucky, New Hampshire, and South Carolina have adopted the Uniform 
Warehouse Receipts Act. This act provides that the depositor of grain shall 
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be a bailor although the warehouseman mingles his grain with other grain 
of like quality and although the warehouseman may sell the grain deposited 
and buy in new grain with which to meet the outstanding receipts. The 
bailor is therefore a tenant in common with the other depositors and his interest 
attaches to the new grain in the proportion that this deposit bears to the 
total deposits. (South Carolina makes a similar provision in sec. 3908, ch. 
XLII of the Code.) Therefore a sale by the bailor of grain necessary to meet 
the outstanding receipts is a conversion of the depositor’s property. In Carson 
County State Bank v. Grant Grain Co., N. D. —— 197 N.W. 146, decided 
under the North Dakota Warehouse Receipts Act the court said: “It necessar- 
ily follows that whenever subsequent to the issuance of a storage receipt to a 
bailor of grain, the warehouseman sells from the common mass in which 
bailor has an interest in common, such an amount as to reduce the mass tu 
less than that required to redeem the storage tickets outstanding at the time 
of such sale, there is a conversion. And there may be as many conversions 
as there are sales that deplete the common mass, original or replenished, below 
the quantity required to redeem the outstanding storage tickets.” The supreme 
courts of some of the states have arrived at this same conclusjon without the 
aid of the statute, for example: Nelson v. Brown, 44 Ia. 455, 5 N.W. 719; 
O'Dell v. Leyda, 40 Ohio St. 244; Young v. Miles, 20 Wis. 615. 


Minnesota and North Dakota have gone so far as to hoid that the bail- 
ment continues although every bit of the mass with which the bailor’s grain 
was mingled may have been sold and all new grain bought in. Torgerson v. 
Quinn-Shepherdson Co., Minn. ——, 201 N.W. 615; Carson County State 
Bank v. Grant Grain Co., supra. 





Having determined that the depositor was a bailor as to the Exchange Co. 
and therefore the owner of the grain, and that there was a conversion by the 
Exchange Co., the next question for the court was: What was the plaintiff’s 
remedy against the defendant who purchased grain from the Exchange Co.? 
The general rule is that when the bailee converts the bailor’s property, the 
bailor may follow it into the hands of third parties as long as the property 
can be traced. But the theory that the bailor’s interest attaches to all the 
new grain brought into the elevator means that although there has been a 
conversion, by the bailee, the bailor has no right to foliow his property into 
the hands of third parties until he has recovered his pro rata share of the 
grain, or the proceeds therefrom, left in the elevator. In the instant case the 
court said: “Applying the rule thus laid down,” (referring to the rule in 
Carson County State Bank v. Grant Grain Co., quoted above) “to the instant 
case, holders of the outstanding storage tickets of the Exchange Co. at the 
time of its adjudication as a bankrupt, were owners in common of the 1700 
bushels of grain then in the elevator. If any of the grain required to redeem 
the storage tickets had been wrongfully sold, there was a conversion, and the 
seller and purchaser thereof were both liable therefor. But the difference 
between the amount on hand and the amount required to redeem, measures 
their liability on account of the conversion, and subsequently when the common 
mass was replenished such differance and such liability were diminished to 
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that extent.” This is a clearcut statement of the effect of the theory that a 
depositor’s interest attaches to all the grain in the elevator, in the proportion 
which his deposit bears to the total deposits, upon the remedy of the depositor 
against the vendee of the warehouseman. 


Vircinia L. Nortu. 


BoUNDARIES—PRESUMPTIONS AS TO THE TRACT CoNvEyED.—In the recent 
case of Woolverton et al. v. Miller, Ind. ——, 148 N.E. 621, there is 
presented a rather interesting application of the familiar rule that where a 
vendor holds title to real estate along and to the center of‘a highway, and 
conveys any part of such land along the highway, it is presumed that his 
intenticn was to convey to the center thereof, unless a contrary intention 
appears from his express words and specific description. It appeared that one 
Jacob Miller became seized in fee simple of a tract of land which lay north 
of the Michigan Road and contained 120 acres more or less. In 1884 Miller 
and wife conveyed part of this tract and described the tract conveyed as... 
“20 acres off of the west side of said farm as lying north of the center 
of the Michigan Road.” In 1916 Miller conveyed by warranty deed a tract 
of land lying adjacent to the first tract conveyed and described this second 
tract as... “20 acres off of the east side of 40 acres off of the west side 
of all that part of the said southwest quarter that lies nerth of the Michigan 
Road.” This tract was known as tract B. On the date of this second 
conyeyance Miller made a third conveyance to Ora Miller who was his son, 
and appellee Sally Miller, his wife, of a tract described as ... “20 acres taken 
off of and from the east side 60 acres off of the west side of all that part... 
etc.” In 1919 the grantee of tract B conyeyed the same to appellants. After 
such purchase, the appellants caused the tract to be surveyed and stakes set so 
as to include 20 acres of land east of the tract A, which was the first tract 
conveyed by Jacob Miller. This 20 acres was staked out by the appellants 
exclusive of the land within the limits of the Michigan Road. By such survey 
the east line of tract B was located 14.9 feet farther to the east than it would 
have been located had the survey and measurements been made to the center 
of the Michigan Road. The dispute between the parties was as to the owner- 
ship of this strip of land 14.9 feet wide. The court said, “There is nothing 
in the language of the description involved that overcomes the presumption 
that the grantor intended to convey all of the real estate that he owned, even 
to the center of the highway. As found by the trial court, appellants have 
attempted to establish their east line 14.9 feet too far to the east. There is no 
reversible error.” 





A somewhat similar case was that of Henderson v. Hatterman, 146 Il. 
555, where it was held that the words of the deed were consistent with the 
intention to convey one acre north of the Indian Boundary Line. The court 
said... “that is, one acre including the north half of the road... . In view 
of the fact, that the appellants get an acre of land subject to the easement of 
the public in the south 33 feet thereof, it is unnecessary to consider what 
would have been the effect of the words quoted... . if the quantity including 
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that subject to such easement had been less than an acre.” It is to be noted 
though that in this case the Indian Boundary Line, which was spoken of in 
the description, was a line generally recognized as running along the center 
of the road. 

In Kennedy v. Mineola etc. Tract Co., 78 N. Y. S. 937, 77 App. Div. 484, the 
facts were somewhat similiar to those of the principal case. In this case though, 
not only was the quantity of land stated as so many acres but there was the 
added element of a description by metes and bounds. As a result, the court 
came to a somewhat different conclusion than that reached in the principal 
case when they said, “. . . the amount of land included in the description, 
according to lines and courses, is 23.35 acres, which is the amount of land 
stated to be conveyed in the latter part of the description in the plaintiff’s 
deed. This area excludes the highway. The inclusion of the highway would 
add an acreage of 1.14 making in all 24.49 acres; and this exceeds the amount 
named in the deed ..... There is no evidence, therefore, upon which to 
sustain the contention of the plaintiff that his grantor, Mrs. Duryea was, or 
that he is, the owner of the fee of the easterly half of the highway.” 

In Fraser v. Ott, 30 Pac. 793, the court, no doubt correctly, came to a 
different result than that reached in the principal case pertaining to the ques- 
tion as to whether the area of the land within the highway was to be 
presumed as constituting a part of the acreage as set out in the deed. Here 
the land was described as follows: “The same being the north two acres of 
block 13 of the Western Development Company’s four acre blocks.” In 
construing this deed the court said, “It may be conceded, therefore, that 
when Lyon conveyed the north two acres of block 13 to appellant, he owned, 
and, subject to the public easement, passed the title to the east half of the 
adjoining street. The subdivisions were all of the same size, and doubtless 
it was intended that the blocks to be built upon should also be of the same 
size after the streets, necessary to make them accessible, should be laid out 
and established . . . . The court, therefore, rightly found that appellant was 
the owner of the north two acres of block 13, exclusive of the street.” 

It is a well recognized rule of law that a conveyance of land bounded on 
a public street or highway carries with it the fee to the center of such 
street or highway, subject to the easement of the public, provided the grantor 
at the time owned to the center and there were no words of specific descrip- 
tion to show a contrary intent. South etc. Ry. Co. v. Dawis, 185 Ala. 193, 
64 So. 606; Fraser v. Ott, 95 Cal. 661, 30 Pac. 793; Benham v. Potter, 52 
Conn. 248; Bergan v. Co-operative Ice, etc. Co., 41 Ind. A. 647, 84 N.E. 833; 
McQuaid v. Portland etc. Ry. Co., 18 Or. 237, 22 Pac. 899. This rule of 
course is merely a factor to be considered in determining the intent of the 
parties and is a presumption that may be rebutted. Tuskegee Land etc. Co. v. 
Birmingham Realty Co., 161 Ala. 542, 49 S. 378; Chicago v. Rumsey, 87 II. 
348; Smith v. Slocomb, 11 Gray 280; In Re Parkway, 209 N. Y. 344, 103 
N.E. 508; Van Winkle v. Van Winkle, 184 N. Y. 193, 77 N.E. 33. 

A conveyance of lots and blocks in platted property, describing them by 
number only, passes the fee to the center of the streets and alleys on which 
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they abut, subject to the rights of the public use of the same as highways. 
Dickinson vy. Arkansas City Imp. Co., 77 Ark. 570, 92 S.W. 21; Bright v. 
Palmer, 20 Ky. Law Rep. 771, 47 S.W. 590. 

In White v. Jefferson, 110 Minn. 276, 124 N.W. 373, the court said, “Where 
there is neither a deed containing such an express reservation, nor circum- 
stances justifying the inference of intention to reserve, the courts are called 
upon to determine the legal effect of the conveyance. It is clear that they 
have imputed intention to transfer the land described by metes and bounds 
and also the fee to the middle of the street subject to the public easement.” 
In Kneeland v. Van Valkenburgh, 46 Wis. 434, where the language of the deed 
was, “ . . the east part of lot No. I.”, it was held that the grantee not only 
took a full one half of lot No. I, but also that she took the fee to the center 
of the street. 

Similarly it was held in Newhall v. Ireson, 8 Cush. 595, where the land 
conveyed was described as bounding upon a road, that the deed carried the fee 
in the road to the center line, although the calls by distance carried the lot 
only to the road side. The same effect see Gould v. Wagner, 196 Mass. 270, 
82 N.E. 10; Grant v. Moon, 128 Mo. 43, 30 S.W. 328; Hudson River Telephone 
Co. v. Forrestal, 106 N. Y. S. 404, 56 Misc. 133; Van Winkle v. Van Winkle, 
184 N. Y. 193, 77 N.E. 33; Hess v. Kenney, 69 N. J. Eq. 138, 61 A. 464; 
Brown vy. City of Baraboo, 98 Wis. 273, 74 N.W. 223. These cases seem to 
be based mainly on the ground of public policy, because as stated in Tyler v. 
Hammond, 11 Pick. 193, it is impossible, if any respect is to be paid to the 
principles of the common law of real estate, to hold that a fee in land not 
described can pass as appurtenant to other land which is described. Accord- 
ing to this rule of the common law it would seem that under the holding 
of the above cases you must say that the land between the center of the 
street and the edge of the plat is really described and incorporated into the 
tract conveyed by the terms of the instrument, although by the exact 
measurements as stated in the deed, such is not the case. 

This rule of public policy was carried rather far in the case of Norcross 
v. Griffith, 65 Wis. 599, where the grantor described the lands exactly by 
metes and bounds which did not include the river bed. Nevertheless the court 
held that, “. . . upon the face of the deed to S. D. Smith, and the evidence 
showing the location of the land described therein, it must be held that the 
grantee, Smith, took the bed of the stream to the center thereof, or so much 
as the grantors owned when said deed was executed.” When it is remembered 
that the only right the original grantee of the United States has to the bed 
of a navigable stream depends upon the presumption that the purchaser 
always takes to the thread of the stream, it might be questioned whether 
the presumption that the grantee takes the fee to half the river bed ought not 
to be overcome, where the land along the navigable stream was accurately 
described by metes and bounds. Whether one ought to be able to sell the fee 
to the river bed under any circumstances may be questioned because if the 
river changes its course you are going to have difficulty when you come to 
consider the rules of accretion. 
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In Newhall v. Ireson, supra, where the presumption was made that the 
grantor intended to convey that part of the street to which he had title in 
fee, it was held that the grantee took such land over and above the area of 
land alongside the street which was described by metes and bounds. In the 
principal case however, it was held that since it was presumed that the grantor 
intended to convey the land to the center of the street, then it must also be 
presumed that he intended such land to be part and parcel of the 20 acres which 
was mentioned in the deed. Thus grantee would not get full 20 acres of 
land over and above that area of the land included in the street, but would 
get a tract along the side of the street of something less than a full 20 acres. 
Both cases probably represent good law and seem to show a tendency on the 
part of the courts in construing a deed as to the exact amount of land 
conveyed, to lean toward that construction which will secure to the grantee a 
tract of such uniformity as is generally recognized by the public through 
their knowledge of government units of land and city plottings. 

The Newhall Case pertains to a conveyance of platted ground in a c'ty 
where it is supposed that the parties contracted with the view of transferring 
a city lot of the ordinary dimensions. In the principal case you might also 
presume that the grantor would intend to convey his land with reference to 
a fairly uniform unit. The court was no doubt justified in presuming that 
Miller was aware of the governmental section of land containing 649 acres, 
and that he would have some recognition of that unit when making conveyances 
of his land. In securing such uniformity you would have to hold that the 
land within the street was to be considered as constituting a part of the 
quantity as stated in each grant because the entire amount of land owned by 
Jacob Miller would only tota! 120 acres by measuring and taking into considera- 
tion that part of the land within the street. That the court took notice of 
“this fact is proved by their stateinert, “It is to be observed that, in the purchase 
of the whole tract of 120 acres, the description was of so much of said 
southwest quarter as lies north of the center of the Michigan Road, contain- 
ing 120 acres....” Thus, the presumption which the court made in the 
principal case would seem to be a proper presumption but it should be borne 
in mind that a similar presumption need not necessarily be made in a!l con- 
veyances of land which borders on a highway. 


CuHar_ton H. James. 


Conriict or Laws—Wuat Law Governs ApbEMpTION.—Under common 
law, in the absence of statutory regulation, it is well settled that a contract 
to sell land, to be paid for in the future, or a conveyance of the land, operates 
as an ademption of a devise of that land made in a prior will. Ostrander v. 
Davis, 191 Fed. 156; Connecticut Trust and Safe Deposit Co. v. Chase, 75 
Conn. 683, 55 Atl. 171; Johnson v. Haynes, 139 Ga. 218, 77 S.E. 73; Phillippe 
v. Clevenger, 239 Ill. 117, 16 Ann. Cas. 207, 87 N.E. 858; Krieg v. McComas, 
126 Md. 377, 95 Atl. 68; Webster v. Webster, 105 Mass. 538; Sprague’s 
Estate, 125 Mich. 357, 84 N.W. 239; Williams v. Claunch, 44 Tex. Civ. 
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App. 25, 97 S.W. 111; Gensimore’s Estate, 246 Pa. St. 216, 92 Atl. 134; May 
v. Sherrard’s Legatees, 115 Va. 617, Ann. Cas. 1915B, 1131, 79 S.E. 1026. In case 
the realty devised by will is sold by the testator before his death, the devisee 
of the land has no interest in the fund produced by such sale, even though it 
can be traced and identified. Sims v. Hays, 212 Ill. App. 23; Sinnott’s Will, 
148 N. Y. S. 637. 


An Alabama statute provides as follows: “When any testator, after making 
his will, makes any contract for the conveyance of any property devised in 
such will, and the whole or any part of the purchase money remains unpaid 
to such testator at his death, the disposition of the property by such contract 
is not a revocation of the devise, at law or in equity, unless it clearly appears 
. . . to be intended as a revocation; and the property passes to such devisee, 
subject to the same remedies . . . against the person to whom such devise 
was made as might be had at law or in equity against the heirs of the 
testator, had the same descended to them; and the purchase money, when 
recovered by the executor of the testator must be paid to the devisee of such 
property.” Code of Alabama of 1923, sec. 10588. Under the provision of the 
Alabama statute it is well settled that a devise of realty is not adeemed by 
a sale of the property, but that the proceeds of such sale are substituted as 
long as they can be identified. Scarbrough v. Scarbrough, 176 Ala. 141, 57 
So. 820; Slaughter v. Stephens, 81 Ala. 418, 2 So. 145; Welsh v. Pounders, 
36 Ala. 668; Powell v. Powell, 30 Ala. 697. However, in all of the above 
cases it appears that both the land in question and the domicil of the testator 
were in Alabama. 


Apparently Tennessee is one of the states which follows the common law 
rule. Under Tennessee law the conveyance of land by the testator adeems the 
devise, and the proceeds of the sale pass to the residuary legatee as personalty. 
McMurray v. Whitfield, (Tenn. Ch. App., 1899) 52 S.W. 336. 


In a recent Alabama case, Phillips v. Phillips, —— Ala. ——, 104 So. 234, 
a testator domiciled in Tennessee owned land situated in Alabama. He 
executed a will devising this Alabama realty to his brothers and sisters and 
their descendents, and making his wife residuary legatee. After the execution 
of the will the testator conveyed a portion of the Alabama realty, taking 
notes and a mortgage for deferred payments of the purchase money, Some 
of these notes were unpaid at the time of the testator’s death and were in 
the hands of the person residing in Alabama who was later appointed executor. 
No rights of creditors were involved. In an action instituted by the devisee 
of the Alabama land asking for a construction of the will and an adjudication 
of the rights of the parties, it was held that the sale did not revoke such 
devise as to the unpaid purchase money, and this passed to the brothers and 
sisters of the testator, who were the devisees of the land. The Alabama court 
refused to allow proof of the laws of Tennessee touching the succession of 


property. 
Several states have enacted statutes similar to that of Alabama. California 
has a statute which provides as follows: “An agreement made by a testator, 
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for the sale or transfer of property disposed of by a will previously made, 
does not revoke such disposal; but the property passes by the will, subject to 
the same remedies on the testator’s agreement, for a specific performance or 
otherwise against the devisees or legatees, as might be had against the testator’s 
successors, if the same had passed by succession.” Civil Code of California, 
1923, sec. 1301. Sec. 1303 provides: “A conveyance, settlement, or other act 
of a testator, by which his interest in a thing previously disposed of by his 
will is altered, but not wholly divested, is not a revocation; but the wil 
passes the property which would otherwise devolve by succession.” The 
Supreme Court of California considered these statutes in the case of Dwyer’s 
Estate, 159 Cal. 664, 115 Pac. 235. There a testatrix domiciled in Louisiana 
owned land in California, and she made a will providing that her land should 
be sold to pay legacies charged upon it, the residue to go to a named charity, 
and making her husband residuary legatee. Subsequently she contracted in 
writing to sell a part of the California realty, and to make conveyance to 
the vendee on or before a certain date upon the vendee’s performance of 
certain conditions. The testatrix broke the contract before the date set for 
conveyance, but the vendee tendered payment and offered to perform, and 
sued for specific performance. At this stage the testatrix died. The vendee 
was granted specific performance. The court held that the appellant charitable 
organization was in no position to invoke the statute, since there was no 
devise by the will, either specific or general, and the trustees were given 
simply a naked power of sale, in terms operating solely upon such real property 
as the testatrix owned at her death, and the bequest to the charity was only 
of the proceeds of such real estate as the power of sale could operate upon. 
However, the court stated: “While at common law the general rule is that 
a sale, or an executory contract of sale of property devised, is a revocation 
of,the devise, . . . our code provisions have modified the common law rule as 
to executory contracts of sale...” So it seems that the California statute 
does not apply in cases where the contract for the sale of land is executed. 
Both the Alabama and the California statutes refer in terms to a “contract” 
or “agreement” for the “conveyance” or “transfer” of realty, but it seems 
that the California statute applies only when the contract is executory, while 
the Alabama statute applies even when the conveyance is executed. There is 
a distinction between the two statutes in that the Alabama statute provides in 
addition; “and the whole or any part of the purchase money remains unpaid 
to such testator at his death. . . .” It is quite probable that the legislature 
intended that the statute should apply only to executory contracts, but the 
Alabama court has construed it otherwise. 


It is important to notice that in Phillips v. Phillips, supra, the testator had 
executed a conveyance of the property, for he took a purchase money mortgage. 
Apparently Alabama follows the title theory of mortgages; so a default in 
the performance of the condition causes the estate to vest absolutely in the 
mortgagee at law. Welsh v. Phillips, 54 Ala. 309, 25 Am. Rep. 679. But a 
contingency that may or may not happen in the future should not affect the 
present rights of the parties. Therefore, after the conveyance of the Alabama 








NOTES—RECENT CASES 383 


realty it seems that the testator no longer owned an interest in land. He now 
owned a debt—an obligation evidenced by a number of notes, which were kept 
in Alabama, and secured by a mortgage upon realty located in Alabama. An 
indebtedness retains the character of personal property though secured by a 
mortgage on real estate. Martin v. Stovall, 103 Tenn. 1, 48 L. R. A. 130, 
52 S.W. 296. 


The general rule of succession is that personal property is distributed by 
the law of the domicil of the decedent at the time of his death. This rule 
has been settled for so long a time that it may be considered one of the fixed 
principles of Conflict of Laws. Harrison v. Nixon, 9 Pet. 483, 9 U. S. 
(L. Ed.) 201; Ennis v. Smith, 14 How. 400, 14 U. S. (L. Ed.) 472; Shick 
v. Howe, 137 Ia. 249, 14 L. R. A. (N. S.) 980; Ross v. Ross, 129 Mass. 243, 
37 Am. Rep. 321; Cross v. United States Trust Co., 131 N. Y. 330, 27 A. S. R. 
597, 15 L. R. A. 606, 30 N.E. 125; Northwestern Masonic Aid Association 
v. Jones, 154 Pa. St. 99, 35 A. S. R. 810, 26 Atl. 253; Jones v. Gerock, 59 
N. Car. 190. But this principle does not preclude the states from altering 
the rule by legislation. In some jurisdictions statutes have been enacted 
substituting the law of the actual situs of personal property for the law of 
the domicil. Channel v. Capen, 46 Ill. App. 234; Cooper v. Beers, 143 Ill. 25; 
Speed v. Kelly, 59 Miss. 47. The provision of the Illinois statute is copied 
substantially from the ordinance of 1787. Channel v. Capen, 46 Ill. App. 234, 
238. Apparently, then, a state may regulate the succession of personal property 
within its borders at the time of the death of the owner. However, the tendency 
in Illinois and Mississippi has been to confine the statute strictly to tangible 
property within the state, and to deny its application to choses in action, though 
the debtor is a resident of the state. Channel v. Capen, supra; Speed v. Kelly, 
supra, This is true even when the evidences thereof are within the state. 
Channel v. Capen, supra; Cooper v. Beers, supra. 


Apparently, however, the Alabama court did not decide Phillips v. Phillips, 
supra, on the ground that the state could regulate the succession of personal 
property found within its borders at the death of the owner. The court 
apparently begins by considering whether Alabama or Tennessee law applies 
to the “construction” of the will, and then goes on to say: “By force of 
our statute, the unpaid purchase money here involved passes to the devisees 
of the real estate. ... For purposes of administration, real assets, as here 
involved, are subject to the jurisdiction of the situs.” The “real assets” of 
which the court speaks must be the notes, for the land belonged to another 
party at the death of the testator. The Alabama court, in making the above 
statement, does not make any attempt to ascertain the situs of the debt; so 
its seems it determined the succession of the notes by the situs of the land 
formerly owned by the testator. It is conceivable that the succession of the 
interest of the testator under an executory contract for the conveyance of 
real estate should be determined by the situs of the land, because that is a 
case of equitable conversion, and the state where the land is located has 
jurisdiction of land belonging to the testator, since he retains legal title 
thereto at the time of his death. It seems this is the view of the California 
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court. Dwyer’s Estate, supra. But it is indeed difficult to understand why 
the succession of a debt owned by one person should be determined by the 
situs of land owned by another. The result of Phillips v. Phillips, supra, 
may be justified on the ground that a state may regulate the succession of 
personal property within its borders when the owner dies, but it is difficult to 
justify it upon the reasoning of the Alabama court. 


Haroip J. SPorer. 





